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ABSTRACT	

For	three	decades,	federal	courts	 in	Puerto	Rico	have	routinely	enforced	forum	selection	clauses	in	

distribution	 agreements	 governed	 by	 Puerto	 Rico’s	 Dealers	 Act	 (“Act	 75”),	 despite	 Article	 3B’s	 express	

declaration	that	such	clauses	are	“null	and	void.”	In	2014,	the	Puerto	Rico	Court	of	Appeals	held	in	Caribe	RX	

Services,	Inc.	v.	Grifols,	Inc.	that	Article	3B	renders	these	clauses	unenforceable	as	contrary	to	public	policy.	

Federal	district	courts	have	not	 followed	suit.	The	2024	decision	 in	Meta	Med	LLC	v.	 Insulet	Corporation	–	

 
1	The	author	is	a	litigation	associate	at	Maldonado	&	Couret,	LLC.	His	practice	focuses	on	complex	commercial	litigation	before	Puerto	
Rico’s	 state	 and	 federal	 courts,	 including	 contract	 disputes,	 corporate	 governance	 matters,	 and	 claims	 under	 Puerto	 Rico’s	 Dealers’	
Contracts	Act	(Act	75).	He	has	more	than	eight	years	of	experience	in	private	practice	and	previously	served	as	a	law	clerk	at	the	Supreme	
Court	of	Puerto	Rico.	His	professional	 interests	 include	commercial	 litigation,	corporate	 law,	and	the	resolution	of	complex	business	
disputes.	
 



 
 

which	dismissed	a	dealer’s	Act	75	claims	based	on	a	Massachusetts	forum	selection	clause	without	even	citing	

Caribe	RX	Services	–	exemplifies	this	continued	divergence.	

This	Article	argues	that	such	practice	violates	Erie	Railroad	Co.	v.	Tompkins.	Article	3B	is	a	substantive	

state	law	that	declares	certain	contractual	provisions	void.	Its	application	is	outcome-determinative:	dealers	in	

state	court	retain	the	right	to	litigate	in	Puerto	Rico,	while	dealers	in	federal	court	are	routinely	dismissed	to	

distant	forums.	No	Federal	Rule	of	Civil	Procedure	directly	conflicts	with	Article	3B,	and	while	the	U.S.	Supreme	

Court	 held	 in	Stewart	Organization,	 Inc.	 v.	 Ricoh	Corp.	 that	 28	U.S.C.	 §	 1404(a)	governs	 transfer	motions	

implicating	forum	selection	clauses,	the	federal	courts	in	Puerto	Rico	have	not	relief	on	§	1404(a)	but	rather	

on	federal	common	law	derived	from	M/S	Bremen	v.	Zapata	Off-Shore	Co.	–	an	admiralty	decision	that	carries	

no	Erie	authority	in	diversity	cases.	Nor	does	Atlantic	Marine	Construction	Co.	v.	U.S.	District	Court,	which	

reshaped	federal	forum	selection	analysis	in	2013,	provide	the	displacement	mechanism	that	Erie	demands.	

The	Federal	Arbitration	Act’s	preemption	of	Article	3B	with	respect	to	arbitration	clauses	is	inapposite,	as	no	

analogous	federal	statute	governs	forum	selection.	

The	Article	further	proposes	an	analytical	framework,	adapted	from	the	Supreme	Court’s	“effective	

vindication”	doctrine,	to	evaluate	whether	enforcing	a	forum	selection	clause	would	preclude	the	meaningful	

exercise	of	Act	75	rights.	It	concludes	by	identifying	paths	toward	resolution,	including	definitive	action	by	the	

Puerto	Rico	Supreme	Court,	First	Circuit	intervention,	and	legislative	amendment.	

I. INTRODUCTION	

On	 December	 17,	 2021,	 Lyvette	 Mercado	 Vélez	 signed	 an	 agreement	with	 Insulet	 Corporation	 to	

provide	 training	 services	 for	 diabetes	 treatment	 products	 in	 Puerto	 Rico.2	 Section	 7.7	 of	 that	 agreement	

contained	forum	selection	and	choice	of	law	language	that	would	prove	dispositive	of	her	claims	under	Act	75.3	

When	 Insulet	 terminated	 the	 relationship	 in	 September	 2023,	Mercado	filed	suit	 in	 federal	court	alleging	

violations	of	Act	 75.4	The	district	court	dismissed	her	claims	 based	on	 the	Massachusetts	 forum	selection	

 
2	Meta	Med,	LLC	v.	Insulet	Corp.,	No.	23-1546	(CVR),	2024	WL	1763610,	at	*1	(D.P.R.	Apr.	23,	2024)	(dismissing	dealer’s	Act	75	claims	based	
on	Massachusetts	forum	selection	clause).	
3	Puerto	Rico	Dealers	Act,	Act	No.	75	of	June	24,	1964,	10	L.P.R.A.	§§	278–278e.	
4	Meta	Med,	2024	WL	1763610,	at	*1.	



 
 

clause,	holding	that	the	clause	was	mandatory	and	enforceable	under	M/S	Bremen	v.	Zapata	Off-Shore	Co.5	The	

court	reached	this	result	despite	Article	3B2	of	Act	75,	which	declares	that	forum	selection	clauses	requiring	

litigation	outside	Puerto	Rico	are	“null	and	void”	as	violations	of	the	statute’s	public	policy.6	

Meta	Med	LLC	v.	Insulet	Corporation	is	not	an	aberration.	It	exemplifies	a	practice	three	decades	in	the	

making.	Federal	courts	in	Puerto	Rico	have	consistently	enforced	forum	selection	clauses	in	Act	75	cases	under	

federal	common	law	principles	derived	from	Bremen,	treating	Article	3B’s	prohibition	as	merely	one	factor	in	

a	multifactor	balancing	test	rather	than	as	binding	substantive	state	law.7	As	two	highly	regarded	practitioners	

have	observed,	“courts	routinely	have	enforced	forum	selection	clauses	that	mandate	litigation	outside	Puerto	

Rico”	despite	Act	75’s	explicit	prohibition.8	This	federal	practice	has	remained	unchanged	following	the	Puerto	

Rico	Court	of	Appeals’	 2014	decision	 in	Caribe	RX	Services,	 Inc.	 v.	Grifols,	 Inc.,	which	held	 that	Article	 3B	

renders	forum	selection	clauses	in	distribution	agreements	unenforceable	as	contrary	to	Act	75’s	public	policy.9	

The	Meta	Med	court	did	not	cite,	discuss,	or	even	acknowledge	Caribe	RX	Services,	proceeding	as	though	the	

enforceability	of	forum	selection	clauses	in	Act	75	cases	were	governed	solely	by	federal	law.	

The	result	is	a	predictable,	outcome-determinative	split.	A	dealer	filing	an	Act	75	claim	in	state	court	

can	expect	the	forum	selection	clause	to	be	invalidated	under	Caribe	RX	Services.	The	same	dealer	in	federal	

court	will	almost	certainly	be	dismissed	to	the	distant	 forum	chosen	by	the	manufacturer.	This	divergence	

incentivizes	precisely	 the	strategic	 forum	shopping	that	Erie	Railroad	Co.	v.	Tompkins	sought	 to	eliminate:	

manufacturers	remove	cases	to	federal	court	to	secure	enforcement	of	forum	selection	clauses,	while	dealers	

race	 to	 file	 in	 state	court	and	vigorously	oppose	 removal.10	 Resources	 that	 should	 be	devoted	 to	 resolving	

distribution	disputes	on	the	merits	are	instead	consumed	by	jurisdictional	maneuvering.	

 
5M/S	Bremen	v.	Zapata	Off-Shore	Co.,	407	U.S.	1	(1972)	(holding	forum	selection	clauses	“prima	facie	valid”	and	enforceable	absent	fraud,	
inconvenience,	or	contravention	of	strong	public	policy);	see	also	Meta	Med,	2024	WL	1763610,	at	*6–10	(applying	Bremen	framework	to	
enforce	Massachusetts	forum	selection	clause).	
6	10	L.P.R.A.	§	278b-2	(declaring	“null	and	void”	any	stipulation	requiring	a	dealer	to	litigate	distribution	disputes	outside	Puerto	Rico).	
7	See,	e.g.,	Caribbean	Rest.,	LLC	v.	Burger	King	Corp.,	23	F.	Supp.	3d	70,	78	(D.P.R.	2014)	(enforcing	Florida	forum	selection	clause	despite	
Article	3B);	Díaz-Rosado	v.	Auto	Wax	Co.,	No.	04-2296	(SEC),	2005	WL	2138794,	at	*2	(D.P.R.	Aug.	26,	2005)	(holding	that	Article	3B	does	
not	compel	automatic	disregard	of	“freely-negotiated”	forum	selection	clauses).	
8	Manuel	A.	Pietrantoni	&	Ricardo	F.	Casellas,	Puerto	Rico’s	Dealer	and	Franchise	Statute	Adapts	 to	 the	Latest	Developments	 in	Law,	
Commerce,	and	Technology,	30	FRANCHISE	L.J.	10,	11	(2010).	
9	Caribe	RX	Servs.,	Inc.	v.	Grifols,	Inc.,	No.	KLCE201400314,	2014	WL	2527399,	at	*4	(P.R.	Ct.	App.	Apr.	14,	2014)	(holding	that	a	forum	
selection	 clause	 designating	 North	 Carolina	 courts	 “contravenes	 the	 express	mandate	 of	 Article	 3B”	 and	 is	 unenforceable)	 (author’s	
translation	from	Spanish	original).	
10	 Erie	 R.R.	 Co.	 v.	 Tompkins,	 304	U.S.	 64,	 74-75	 (1938)	 (holding	 that	 federal	 courts	 exercising	diversity	 jurisdiction	must	 apply	 state	
substantive	law).	



 
 

Professor	John	Coyle	of	the	University	of	North	Carolina	School	of	Law	has	recently	drawn	attention	

to	this	dynamic,	observing	that	the	Meta	Med	court’s	enforcement	of	the	forum	selection	clause	“raises	serious	

questions	about	the	propriety	of	the	federal	cases”	and	noting	that	“the	opportunities	for	forum	shopping	–	

and	 the	 resultant	 Erie	 problems	 –	 are	 obvious.”11	 This	 article	 builds	 on	 Professor	 Coyle’s	 preliminary	

observations	and	the	practical	insights	of	Puerto	Rico	practitioners	by	providing	a	doctrinal	analysis	of	how	

this	Erie	violation	developed,	why	it	cannot	be	reconciled	with	established	doctrine,	and	what	paths	forward	

exist	for	resolving	this	untenable	situation.	

The	analysis	is	both	timely	and	necessary.	The	U.S.	Supreme	Court’s	decisions	in	Stewart	Organization,	

Inc.	v.	Ricoh	Corp.12	and	Atlantic	Marine	Construction	Co.	v.	U.S.	District	Court13	have	reshaped	the	 federal	

framework	for	analyzing	forum	selection	clauses,	yet	the	District	of	Puerto	Rico	continues	to	apply	Bremen	

without	engaging	these	developments	or	their	implications	for	the	Erie	analysis.	Meanwhile,	Caribe	RX	Services	

remains	the	only	published	commonwealth	court	decision	directly	addressing	Article	3B’s	prohibition,	and	the	

Puerto	Rico	Supreme	Court	has	not	spoken	on	the	issue.	The	resulting	doctrinal	vacuum	invites	continued	

divergence	and	strategic	manipulation.	

The	article	proceeds	as	follows.	Part	II	provides	essential	background	on	Act	75,	tracing	its	historical	

development	 and	 explaining	 Article	 3B-2’s	 prohibition	 on	 forum	 selection	 clauses.	 Part	 III	 examines	 the	

federal-commonwealth	court	divide	 through	careful	analysis	of	Caribe	RX	Services	and	Meta	Med.	 Part	 IV	

demonstrates	why	this	divergence	constitutes	a	paradigmatic	Erie	problem,	engaging	Stewart	Organization	

and	Atlantic	Marine	to	show	that	neither	supplies	the	federal	displacement	mechanism	necessary	to	override	

Article	3B.	Part	V	offers	a	critical	analysis	and	proposes	an	“effective	vindication”	 framework	for	evaluating	

forum	selection	clauses	in	Act	75	cases.	Part	VI	concludes	and	identifies	paths	toward	resolution.	

 
11	John	F.	Coyle,	Puerto	Rico,	Law	75,	and	Forum	Selection	Clauses,	Transnat’l	Litig.	Blog	(Oct.	22,	2024),	https://tlblog.org/puerto-rico-
law-75-and-forum-selection-clauses/.	
12	Stewart	Org.,	Inc.	v.	Ricoh	Corp.,	487	U.S.	22	(1988)	(holding	that	28	U.S.C.	§	1404(a),	not	state	law,	governs	transfer	motions	based	on	
forum	selection	clauses	in	diversity	cases).	
13	Atl.	Marine	Constr.	Co.	v.	United	States	Dist.	Court,	571	U.S.	49	(2013)	(holding	that	forum	selection	clauses	should	be	enforced	through	
§	1404(a)	transfer	motions	and	modifying	the	balance-of-interests	analysis	when	a	valid	clause	exists).	

https://tlblog.org/puerto-rico-law-75-and-forum-selection-clauses/
https://tlblog.org/puerto-rico-law-75-and-forum-selection-clauses/


 
 

II.			PUERTO	RICO’S	DEALERS	ACT:	HISTORICAL	CONTEXT		AND	THE	ARTICLE	3B	PROHIBITION	

A.	ACT	75’S	ORIGINS	AND	REMEDIAL	PURPOSE	

Puerto	 Rico	 enacted	 the	 Dealers	 Contract	 Act	 in	 1964	 to	 address	 what	 the	 Legislative	 Assembly	

identified	as	widespread	abuse	of	local	dealers	by	domestic	and	foreign	manufacturers.14	The	Act’s	Statement	

of	Purpose	expresses	concern	about	“the	growing	number	of	cases	in	which	domestic	and	foreign	enterprises,	

without	just	cause,	eliminate	their	distributors,	dealers,	or	agents”	after	these	local	businesses	“have	created	a	

favorable	market”	 for	 the	manufacturer’s	 products.15	 The	 legislature	 declared	 that	 “reasonable	 stability	 in	

distribution	relationships	in	Puerto	Rico	is	vital	to	the	general	economy	of	the	country,	to	the	public	interest	

and	to	the	general	welfare.”16	

The	Puerto	Rico	Supreme	Court	has	characterized	Act	75	as	a	remedial	statute	designed	to	“level	the	

contractual	conditions	between	two	groups	that	are	economically	unequal,”	recognizing	that	manufacturers	

typically	 possess	 superior	 bargaining	 power	 over	 local	 dealers	 who	 lack	 leverage	 when	 entering	 into	

distribution	 agreements.17	 The	 Court	 of	 Appeals	 for	 the	 First	 Circuit	 has	 described	 Act	 75’s	 purpose	 as	

preventing	“unfair	usurpation	by	the	supplier	of	the	distributor’s	hard-won	clientele	and	goodwill.”18	

Act	75	alters	the	default	rules	governing	distribution	relationships	by	superimposing	a	 “just	cause”	

requirement	 for	 termination,	 non-renewal,	or	 impairment	of	dealer	 contracts.	Article	 2	 provides	 that	 “no	

principal	or	grantor	may	directly	or	indirectly	perform	any	act	detrimental	to	the	established	relationship	or	

refuse	 to	 renew	 said	 contract	 on	 its	 normal	 expiration	 except	 for	 just	 cause.”19	 This	 requirement	 applies	

“notwithstanding	the	existence	in	a	distribution	contract	of	a	clause	reserving	to	the	parties	the	unilateral	right	

to	terminate	the	existing	relationship.”20	Act	75	thus	converts	what	would	otherwise	be	at-will	relationships	

into	relationships	terminable	only	for	just	cause,	regardless	of	contractual	language	stating	otherwise.	

 
1410	L.P.R.A.	§	278	(Statement	of	Purpose).	
15	Id.	
16	Id.	
17	Next	Step	Med.	Co.	v.	Bromedicon,	Inc.,	 190	P.R.	Dec.	474	(2014)	(describing	Act	75	as	designed	to	“level	the	contractual	conditions	
between	 two	financially	unequal	parties	 bound	 in	a	commercial	distribution	 relationship	 so	as	 to	achieve	 reasonable	 stability	 in	 the	
distribution	relationships	in	Puerto	Rico”).		
18	V.	Suarez	&	Co.	v.	Dow	Brands,	Inc.,	337	F.3d	1	(1st	Cir.	2003)	(characterizing	Act	75’s	purpose	as	preventing	the	“unfair	usurpation	by	the	
supplier	of	the	distributor’s	hard-won	clientele	and	goodwill”).	
19	10	L.P.R.A.	§	278a.	
20	Id.	§	278.	



 
 

If	a	principal	terminates,	impairs,	or	refuses	to	renew	a	distribution	relationship	without	cause,	Article	

3	provides	that	“the	principal	shall	have	executed	a	tortious	act	against	the	dealer	and	must	indemnify	him	to	

the	extent	of	the	damages	caused.”21	The	statute	prescribes	a	detailed	formula	for	calculating	damages,	which	

may	include	the	actual	value	of	investments,	cost	of	unsalable	inventory,	loss	of	goodwill,	and	either	the	profits	

obtained	during	the	last	five	years	or	five	times	the	average	annual	profit	if	the	relationship	lasted	less	than	five	

years.22	Article	3A	provides	for	preliminary	injunctive	relief,	authorizing	courts	to	order	the	parties	to	continue	

the	distribution	relationship	during	the	pendency	of	litigation.23	

Critically,	Article	4	declares	that	Act	75’s	provisions	are	“of	public	order”	and	the	rights	they	establish	

“cannot	be	waived.”24	The	statute	further	provides	that	it	“shall	be	liberally	interpreted	for	the	most	effective	

protection	of	 such	 rights.”25	 This	 classification	 carries	 particular	 significance	 under	 Puerto	 Rico’s	 civil	 law	

system.	Unlike	common	law	jurisdictions,	where	parties	generally	enjoy	broad	freedom	of	contract,	civil	law	

systems	 recognize	 certain	 statutes	 as	 being	 “of	 public	 order”	 (“de	 orden	 público”),	 meaning	 they	 embody	

fundamental	public	policies	 that	private	agreements	cannot	override.26	 By	designating	Act	 75	as	 “de	orden	

público,”	the	legislature	placed	the	statute’s	protections	beyond	the	reach	of	contractual	waiver	–	a	designation	

that	becomes	central	to	the	analysis	of	forum	selection	clauses.	

 
21	Id.	§	278b.	The	statute	classifies	the	principal’s	conduct	as	tortious,	subjecting	it	to	a	statutory	damages	formula	that	encompasses	the	
actual	value	of	the	dealer’s	investments,	the	cost	of	unsalable	inventory,	loss	of	goodwill,	and	either	the	profits	obtained	during	the	last	
five	years	of	the	relationship	or	five	times	the	average	annual	profit	if	the	relationship	lasted	less	than	five	years.	Id.	Because	this	formula	
aggregates	 lost	profits,	goodwill,	 and	 sunk	costs,	damages	awards	under	Act	 75	can	 be	 substantial	 –	particularly	 for	well-established	
distribution	relationships	involving	high-volume	product	lines.	See,	e.g.,	Irvine	v.	Murad	Skin	Research	Labs.,	Inc.,	194	F.3d	313,	319	(1st	Cir.	
1999)	 (reviewing	 jury	 award	of	 $390,000	 in	Act	 75	damages	 for	 impairment	of	 exclusive	distribution	agreement).	The	magnitude	of	
potential	exposure	under	the	statutory	formula	underscores	the	practical	significance	of	forum	selection	clause	enforcement:	a	dealer	who	
cannot	afford	to	litigate	in	a	distant	forum	may	forfeit	a	claim	worth	years	of	accumulated	profits.	
22	Id.	§	278b.	
23	 Id.	 §	 278b-1	 (authorizing	courts	 to	 “decree	 the	continuance,	under	 the	 same	 terms	and	conditions,	of	 the	 relationship	established	
between	the	parties”	during	the	pendency	of	litigation).	
24	Id.	§	278c.	
25	Id.	
26	See	V.	Suarez	&	Co.,	337	F.3d	at	8	(recognizing	that	Act	75	“cannot	be	waived”	and	embodies	non-waivable	public	policy).	The	civil	law	
concept	of	“orden	público”	is	analogous	to,	but	broader	than,	the	common	law	notion	of	“public	policy.”	Under	the	Puerto	Rico	Civil	Code,	
contractual	clauses	and	conditions	are	enforceable	only	insofar	as	they	are	“not	in	contravention	of	law,	morals,	or	public	order.”	31	L.P.R.A	
§	9753.	



 
 

B.		THE	1978	ADDITION	OF	ARTICLE	3B:	PROHIBITING	FORUM	SELECTION	CLAUSES	

In	1978,	fourteen	years	after	Act	75’s	initial	enactment,	the	Puerto	Rico	legislature	added	Article	3B	to	

address	 a	 specific	 problem:	 manufacturers	 were	 including	 forum	 selection	 and	 choice	 of	 law	 clauses	 in	

distribution	agreements	as	a	means	for	circumventing	Act	75’s	protections.27	The	provision	states	as	follows:	

The	distribution	contracts	referred	to	by	this	law	shall	be	construed	in	accordance	with,	and	
shall	be	governed	by	the	laws	of	the	Commonwealth	of	Puerto	Rico,	any	stipulation	to	the	
contrary	being	null.	
	
Any	 stipulation	 that	obligates	a	dealer	 to	adjust,	 arbitrate	or	 litigate	any	controversy	 that	
comes	up	regarding	his	dealer	contract	outside	of	Puerto	Rico,	or	under	foreign	law	or	rule	of	
law,	shall	be	likewise	considered	as	violating	the	public	policy	set	forth	by	this	chapter	and	is	
therefore	null	and	void.28	
	
The	statutory	language	is	categorical.	The	first	paragraph	declares	choice	of	law	clauses	selecting	non-

Puerto	Rico	law	“null.”	The	second	paragraph	declares	that	forum	selection	clauses	requiring	dispute	resolution	

outside	Puerto	Rico	are	declared	“null	and	void”	as	violations	of	Act	75’s	public	policy.	The	provision	contains	

no	 exception	 for	 contracts	 involving	 interstate	 commerce	 and	 establishes	 no	 threshold	 showing	 required	

before	the	prohibition	applies.	

Notably,	Article	 3B’s	 second	paragraph	 reaches	 beyond	 litigation.	The	statutory	 text	prohibits	any	

stipulation	requiring	a	dealer	to	“adjust,	arbitrate	or	litigate”	disputes	outside	Puerto	Rico.29	The	term	“adjust”	

(“dirimir”)	 encompasses	 informal	 dispute	 resolution	 mechanisms	 such	 as	 mediation	 and	 negotiated	

settlements.	The	prohibition	thus	covers	the	full	spectrum	of	dispute	resolution	–	from	informal	adjustment	

through	arbitration	to	formal	litigation	–	reflecting	the	legislature’s	intent	to	close	every	avenue	through	which	

a	manufacturer	might	compel	a	dealer	to	resolve	disputes	outside	the	Commonwealth’s	jurisdiction.	

The	 legislative	 history	confirms	 that	Article	 3B	was	enacted	 to	prevent	manufacturers	 from	using	

forum	selection	and	choice	of	 law	clauses	 to	nullify	Act	 75’s	substantive	protections.30	Manufacturers	with	

superior	bargaining	power	were	requiring	dealers	to	agree,	as	a	condition	of	obtaining	the	distributorship,	that	

 
27	Ricardo	F.	Casellas-Sánchez	&	Carla	S.	Loubriel	Carrión,	Litigating	Dealer	Termination	Cases	in	Puerto	Rico,	36	FRANCHISE	L.J.	603,	608	
n.32	(2017)	(discussing	the	1978	amendment’s	purpose).	
28	10	L.P.R.A	§	278b-2.	
29	Id.	The	Spanish	text	of	the	statute	uses	the	term	“dirimir,	arbitrar	o	litigar.”	The	verb	“dirimir”	refers	to	settling	or	adjusting	a	controversy	
through	agreement,	confirming	 that	 the	prohibition	encompasses	 informal	dispute	 resolution	mechanisms	as	well	as	arbitration	and	
litigation.	
30	Casellas-Sánchez	&	Loubriel	Carrión,	supra	note	26,	at	608	n.32.	



 
 

disputes	would	be	resolved	in	distant	forums	under	the	manufacturer’s	home	state	law.	These	clauses	imposed	

prohibitive	costs	on	Puerto	Rico	dealers:	the	expense	of	retaining	counsel	in	unfamiliar	jurisdictions,	travel	for	

depositions	and	court	appearances,	marshaling	witnesses	and	documents	across	jurisdictions,	and	litigation	

before	courts	unfamiliar	with	Puerto	Rico’s	civil	law	tradition	and	Act	75’s	remedial	framework.	

The	legislature	determined	that	allowing	such	clauses	to	be	enforced	would	defeat	Act	75’s	overarching	

purpose.	 If	manufacturers	 could	 force	dealers	 to	 litigate	 in	 California,	Massachusetts,	 or	 Delaware	 under	

foreign	 law,	 the	 balance	Act	 75	 struck	 between	manufacturers’	 contractual	 freedom	and	dealers’	 need	 for	

protection	would	be	eviscerated.	Article	 3B	 thus	represents	a	policy	 judgment	 that	 the	 location	of	dispute	

resolution	and	the	governing	law	are	not	mere	procedural	details,	but	rather	substantive	elements	that	directly	

affect	whether	dealers	can	effectively	vindicate	their	rights	under	Act	75.	

C.		ACT	75’S	PUBLIC	POLICY	CHARACTER	AND	THE	ERIE	ANALYSIS	

Understanding	how	Act	75’s	 “de	orden	público”	classification	operates	under	Puerto	Rico’s	civil	 law	

system	is	essential	to	the	Erie	analysis	that	follows.	This	is	not	merely	a	statutory	label.	It	is	a	doctrinal	category	

with	concrete	legal	consequences	that	federal	courts	have	largely	failed	to	appreciate.	

Puerto	Rico’s	legal	system	is	rooted	in	the	civil	law	tradition.	The	Civil	Code	–	not	judicial	precedent	–	

serves	as	 the	 foundational	source	of	private	 law,	and	 its	general	principles	govern	 the	 interpretation	of	all	

contractual	relationships	unless	displaced	by	special	legislation.31	Among	these	principles,	Article	1232	of	the	

Civil	Code	states	that	contracting	parties	may	make	the	agreement	and	establish	the	clauses	and	conditions	

which	they	may	deem	advisable,	provided	they	 “are	not	 in	contravention	of	 law,	morals,	or	public	order.”32	

Freedom	of	contract	is	thus	the	baseline,	but	it	yields	where	a	statute	designated	“de	orden	público”	occupies	

the	field.	The	consequence	is	categorical:	a	contractual	provision	that	contravenes	a	“de	orden	público”	statute	

is	not	merely	disfavored	or	subject	to	a	balancing	test	–	it	is	void.	

Civil	law	doctrine	distinguishes	between	mandatory	norms	(“normas	imperativas”)	and	default	norms	

(“normas	dispositivas”).	Default	norms	supply	terms	that	parties	may	freely	modify	by	agreement;	mandatory	

 
31	Puerto	Rico’s	private	law	framework	derives	from	the	Spanish	Civil	Code	tradition,	in	which	the	Civil	Code	operates	as	the	foundational	
source	of	obligations	and	contract	law.	See	31	L.P.R.A.	§§	8981-10810	(2020)	(Obligations	and	Contracts).	
32	Id.	31	L.P.R.A.	§	9753	(2020).	



 
 

norms	set	limits	that	private	agreements	cannot	override.	Statutes	designated	“de	orden	público”	fall	squarely	

within	the	category	of	mandatory	norms.	When	the	legislature	declares	a	statute	“de	orden	público”	and	its	

rights	 non-waivable	 –	 as	 it	did	with	Act	 75	 –	 the	parties’	 subjective	 intent,	voluntariness,	 and	 bargaining	

sophistication	are	 irrelevant.	The	provision	 that	 contravenes	 the	 statute	 is	void	 regardless	of	whether	 the	

parties	entered	into	it	freely	and	with	full	knowledge	of	its	terms.33	

The	Puerto	Rico	Supreme	Court	has	given	this	classification	operative	force	in	interpreting	Act	75.	In	

Puerto	Rico	Oil	Co.,	Inc.	v.	Dayco	Products,	Inc.,	the	court	held	that	Act	75	“is	clothed	with	great	public	interest”	

because	of	“the	purpose	of	protecting	the	legitimate	rights	of	distributors	against	the	abuses	of	suppliers	or	

principals.”34	In	Next	Step	v.	Biomet,	Inc.,	the	Puerto	Rico	Supreme	Court	reiterated	that	Act	75’s	provisions	“are	

of	public	order	and	therefore	the	rights	determined	by	such	provisions	cannot	be	waived,”	and	that	 “by	 its	

remedial	character,	[Act	75]	should,	for	the	most	effective	protection	of	such	rights,	be	liberally	interpreted.”35		

This	doctrinal	 framework	creates	a	 fundamental	disconnect	from	the	approach	federal	courts	have	

taken	in	Act	75	forum	selection	clause	cases.	Under	Bremen	and	its	progeny,	federal	courts	treat	“public	policy”	

as	one	factor	in	a	multifactor	balancing	test:	the	party	resisting	enforcement	must	demonstrate	that	the	forum	

selection	clause	contravenes	a	“strong”	public	policy,	and	the	court	weighs	that	showing	against	competing	

interests	 in	enforcing	 freely	negotiated	contractual	provisions.36	Under	Puerto	Rico’s	civil	 law	tradition,	by	

contrast,	the	analysis	 is	categorical	rather	than	discretionary.	Article	3B	declares	forum	selection	clauses	 in	

distribution	agreements	void.	The	 “de	orden	público”	designation	means	that	this	declaration	operates	as	a	

mandatory	 norm	 that	courts	must	apply	 irrespective	of	 the	parties’	agreement.	There	 is	 no	 balancing,	 no	

inquiry	into	reasonableness,	and	no	weighing	of	competing	interests	–	the	contractual	provision	simply	has	no	

legal	effect.	

 
33	This	distinction	between	mandatory	and	default	norms	 is	a	 foundational	 feature	of	civilian	 legal	systems.	See	generally	 John	Henry	
Merryman	&	Rogelio	Pérez-Perdomo,	The	Civil	Law	Tradition	(4th	ed.	2019).	The	Puerto	Rico	Court	of	Appeals	applied	this	principle	in	
Caribe	RX	Servs.,	Inc.	v.	Grifols,	Inc.,	Nos.	KLCE201400723	&	KLCE201400732,	2014	WL	2527399,	at	*4	(P.R.	Ct.	App.	June	30,	2014),	when	it	
held	that	“the	voluntariness	of	such	an	agreement	.	.	.	does	not	defeat	the	mandate	of	the	law.”	
34	Puerto	Rico	Oil	Co.	v.	Dayco	Prods.,	Inc.,	164	P.R.	Dec.	486,	500	(2005).	
35	Supermercados	Selectos,	Inc.	v.	Butcher	Shop	Inc.,	No.	KLAN202000075	(P.R.	Ct.	App.	Dec.	16,	2020).	
36	M/S	Bremen	v.	Zapata	Off-Shore	Co.,	407	U.S.	1,	15	(1972)	(identifying	contravention	of	“a	strong	public	policy	of	the	forum	in	which	suit	
is	brought”	as	one	ground	for	refusing	enforcement).	



 
 

Federal	courts	in	Puerto	Rico	have	not	engaged	with	this	distinction.	They	have	treated	Article	3B’s	

public	policy	declaration	as	though	it	were	functionally	identical	to	a	common	law	state’s	expression	of	disfavor	

toward	 forum	 selection	 clauses	 –	 a	 preference	 to	 be	 weighed	 against	 other	 considerations	 rather	 than	 a	

mandatory	rule	of	contractual	invalidity.37	This	failure	to	appreciate	the	civil	law	character	of	Article	3B-2	is	not	

merely	a	doctrinal	oversight.	It	is	central	to	the	Erie	problem	because	it	allows	federal	courts	to	substitute	a	

federal	common	law	balancing	test	for	a	state	law	rule	that,	properly	understood,	leaves	no	room	for	judicial	

balancing.	The	question	this	Article	addresses	is	whether	federal	courts	sitting	in	diversity	may	decline	to	give	

effect	to	that	mandatory	rule	under	the	banner	of	federal	common	law.	

III.			THE	FEDERAL-COMMONWEALTH	COURT	DIVIDE	ON	FORUM	SELECTION	CLAUSES	

A.		FEDERAL	DISTRICT	COURTS’	ENFORCEMENT	UNDER	BREMEN	

For	over	three	decades,	the	United	States	District	Court	for	the	District	of	Puerto	Rico	has	routinely	

enforced	forum	selection	clauses	in	Act	75	cases	under	the	framework	established	by	the	U.S.	Supreme	Court	

in	M/S	Bremen	v.	Zapata	Off-Shore	Co.38	Bremen	was	an	admiralty	case	involving	a	contract	between	a	German	

towing	company	and	a	Houston-based	offshore	drilling	company	for	the	towage	of	a	drilling	rig	from	the	Gulf	

of	Mexico	to	the	Adriatic	Sea.	The	contract	designated	the	“London	Court	of	Justice”	as	the	exclusive	forum	for	

dispute	resolution.	When	Zapata	filed	suit	 in	the	Southern	District	of	Florida	after	the	rig	sustained	storm	

damage	en	route,	the	Supreme	Court	reversed	the	Fifth	Circuit’s	refusal	to	enforce	the	clause.	

The	Court	held	that	forum	selection	clauses	in	international	commercial	transactions	are	“prima	facie	

valid	and	should	be	enforced	unless	enforcement	is	shown	by	the	resisting	party	to	be	unreasonable	under	the	

circumstances.”39	The	Court	identified	three	narrow	grounds	on	which	a	party	may	resist	enforcement:	(1)	the	

clause	was	induced	by	fraud	or	overreaching;	(2)	enforcement	would	be	so	gravely	difficult	and	inconvenient	

that	the	resisting	party	would	be	effectively	deprived	of	its	day	in	court;	or	(3)	enforcement	would	contravene	

a	strong	public	policy	of	the	forum	in	which	suit	is	brought.40	Although	Bremen’s	holding	addressed	a	freely	

 
37	See,	e.g.,	Díaz-Rosado	v.	Auto	Wax	Co.,	2005	WL	2138794,	at	*2	(D.P.R.	Aug.	26,	2005)	(stating	that	“the	fact	that	a	Puerto	Rico	statute	
proscribes	 the	applicability	of	 forum	selection	clauses	does	 not	mean	 that	 the	 Court	will	 automatically	disregard	 the	parties’	 freely-
negotiated	contractual	obligations”);	Meta	Med,	LLC	v.	Insulet	Corp.,	2024	WL	1763610,	at	*9–10	(D.P.R.	Apr.	23,	2024)	(treating	Article	
3B’s	prohibition	as	one	factor	to	be	weighed	under	Bremen	rather	than	as	a	mandatory	rule	of	contractual	invalidity).	
38	M/S	Bremen,	407	U.S.	1.	
39	Id.	at	10.	
40	Id.	at	12–13,	15,	18.	



 
 

negotiated	clause	 between	 sophisticated	commercial	 parties	operating	across	 international	 borders,	 lower	

courts	 –	 including	 the	 District	 of	 Puerto	 Rico	 –	 have	 extended	 its	 reasoning	 to	 domestic	 commercial	

relationships,	 including	 adhesive	 distribution	 agreements	 between	 large	 manufacturers	 and	 small	 local	

dealers.	

The	District	of	Puerto	Rico	has	applied	Bremen’s	framework	while	consistently	rejecting	arguments	

that	Article	3B	constitutes	a	strong	public	policy	that	justifies	non-enforcement	of	forum	selection	clauses.	As	

Casellas	and	Pietrantoni	note,	 “despite	 this	provision	 [Article	3B],	however,	courts	routinely	have	enforced	

forum	selection	clauses	that	mandate	 litigation	outside	Puerto	Rico.”41	An	early	 influential	decision,	Stereo	

Gema,	Inc.	v.	Magnadyne	Corp.,	framed	the	threshold	Erie	question	and	held	that	federal	common	law	–	not	

Puerto	Rico	law	–	governs	the	enforceability	of	forum	selection	clauses	in	diversity	cases.42	The	Stereo	Gema	

court	relied	on	an	expansive	reading	of	the	First	Circuit’s	decision	in	Royal	Bed	and	Spring	Co.,	Inc.	v.	Famossul	

Industria	e	Comercio	de	Moveis	Ltda.	to	conclude	that	forum	selection	clause	enforceability	 is	a	procedural	

matter	governed	by	federal	law,	an	interpretation	that	subsequent	decisions	within	the	district	recognized	as	

contestable.43	Nonetheless,	Stereo	Gema’s	reasoning	became	the	foundation	for	a	line	of	cases	holding	that	

Article	 3B’s	 public	 policy	 prohibition	 does	 not	 constitute	 a	 valid	 ground	 for	 refusing	 enforcement	 under	

Bremen’s	third	factor.44	

In	Díaz-Rosado	v.	Auto	Wax	Co.,	Inc.,	the	district	court	stated	that	“the	fact	that	a	Puerto	Rico	statute	

proscribes	 the	 applicability	 of	 forum	 selection	 clauses	 does	 not	 mean	 that	 the	 Court	 will	 automatically	

disregard	the	parties’	freely-negotiated	contractual	obligations.”45	Similarly,	in	Marel	Corp.	v.	ENCAD	Inc.,	a	

case	involving	a	distribution	agreement	with	a	forum	selection	clause	designating	San	Diego,	California,	the	

district	court	addressed	the	threshold	question	of	whether	Article	3B’s	prohibition	automatically	invalidated	

 
41	Pietrantoni	&	Casellas,	supra	note	7,	at	11.		
42	 Stereo	 Gema,	 Inc.	 v.	 Magnadyne	 Corp.,	 941	 F.	 Supp.	 271,	 274	 (D.P.R.	 1996)	 (holding	 that	 “the	 First	 Circuit’s	 position	 is	 that	 the	
enforceability	of	forum	selection	clauses	should	be	decided	by	federal,	rather	than	state,	rules”).	
43	Id.	at	273–74	(relying	on	Royal	Bed	&	Spring	Co.,	Inc.	v.	Famossul	Industria	e	Comercio	de	Moveis	Ltda.,	906	F.2d	45	(1st	Cir.	1990)).	But	
see	Triangle	Trading	Co.,	Inc.	v.	Robroy	Indus.,	Inc.,	952	F.	Supp.	75,	78–79	(D.P.R.	1997)	(noting	the	“seemingly	conflicting	opinions	among	
the	First	Circuit	and	the	District	Court	for	the	District	of	Puerto	Rico”	on	whether	state	or	federal	 law	governs	forum	selection	clause	
enforceability,	and	questioning	whether	Stereo	Gema’s	resolution	of	the	Erie	question	was	necessary	to	its	holding).	
44	See,	e.g.,	Caribbean	Rest.,	LLC	v.	Burger	King	Corp.,	23	F.	Supp.	3d	70,	78	(D.P.R.	2014);	Díaz-Rosado	v.	Auto	Wax	Co.,	No.	04-2296	(SEC),	
2005	WL	2138794,	at	*2	(D.P.R.	Aug.	26,	2005);	see	also	Marel	Corp.	v.	ENCAD	Inc.,	178	F.	Supp.	2d	56,	58–59	(D.P.R.	2001)	(adopting	the	
federal	framework	but	denying	transfer	on	the	merits	of	the	convenience	analysis).	
45	Díaz-Rosado,	2005	WL	2138794,	at	*2.	



 
 

the	 clause.	 The	 court	 invoked	 Stewart	 Organization,	 Inc.	 v.	 Ricoh	 Corp.,	 quoting	 the	 Supreme	 Court’s	

observation	that	“Congress	has	directed	that	multiple	considerations	govern	transfer	within	the	federal	court	

system,	and	a	state	policy	focusing	on	a	single	concern	or	a	subset	of	the	factors	identified	in	§	1404(a)	would	

defeat	that	command.”46	The	court	thus	rejected	the	argument	that	Article	3B	compels	automatic	invalidation,	

holding	 that	 federal	 law	 –	 not	 Puerto	 Rico’s	 statutory	 prohibition	 –	 provides	 the	 governing	 framework.47	

Notably,	however,	the	Marel	court	ultimately	denied	ENCAD’s	motion	to	dismiss	or	transfer,	keeping	the	case	

in	Puerto	Rico	after	applying	the	federal	multifactor	analysis.48	Marel	thus	stands	for	the	proposition	that	the	

federal	 framework	governs	even	when	 its	application	yields	the	same	practical	result	that	Article	3B	would	

produce	–	a	doctrinal	commitment	to	the	choice-of-framework	question	that	would	prove	consequential	in	

later	cases	where	the	federal	analysis	cut	the	other	way.	

More	recent	decisions	have	continued	this	pattern.	In	Caribbean	Restaurant,	LLC	v.	Burger	King	Corp.,	

the	court	analyzed	the	enforceability	of	a	Florida	forum	selection	clause	under	the	framework	established	by	

Atlantic	Marine	Construction	Co.	v.	U.S.	District	Court,	which	requires	the	party	acting	in	violation	of	a	forum	

selection	clause	to	show	that	public-interest	factors	“overwhelmingly	disfavor”	transfer.49	The	court	held	that	

Act	75’s	public	policy	considerations	do	not	constitute	such	an	overwhelming	showing,	citing	the	long	line	of	

federal	court	decisions	within	the	district	reaching	the	same	conclusion.50	In	P.R.	Surgical	Technologies,	Inc.	v.	

Applied	Medical	Distribution	Corp.,	the	court	granted	dismissal	based	on	a	forum	selection	clause,	following	

the	same	line	of	reasoning	and	citing	the	same	body	of	federal	precedent,	holding	that	Article	3B	does	not	

preclude	enforcement.51	

These	 decisions	 reflect	 several	 consistent	 analytical	 themes:	 (1)	 forum	 selection	 clauses	 are	

presumptively	valid	under	federal	law;	(2)	state	statutes	that	categorically	prohibit	such	clauses	conflict	with	

 
46	Marel	Corp.,	178	F.	Supp.	2d	56,	58–59	(quoting	Stewart,	487	U.S.	at	31).	
47	Id.	at	59.	
48	Id.	(denying	defendant’s	motion	to	dismiss	and	motion	to	transfer	venue	under	28	U.S.C.	§	1404(a)).	Although	the	court	adopted	the	
federal	framework	and	rejected	the	argument	that	Article	3B	automatically	invalidates	forum	selection	clauses,	the	court	found	that	the	
balance	of	convenience	factors	weighed	against	transfer.	The	case	thus	illustrates	that	applying	the	federal	framework	does	not	invariably	
produce	enforcement–but	it	does	substitute	a	discretionary	federal	balancing	test	for	what	Puerto	Rico	law	treats	as	a	categorical	rule	of	
contractual	invalidity.	
49	Caribbean	Rest.,	23	F.	Supp.	3d	at	75–78	(applying	Atl.	Marine,	571	U.S.	at	63).	
50	Id.	at	78.	
51	P.R.	Surgical	Techs.,	Inc.	v.	Applied	Med.	Distrib.	Corp.,	No.	10-1797	(JP),	2010	WL	4237927,	at	*3	(D.P.R.	Oct.	22,	2010)	(granting	motion	
to	dismiss	based	on	forum	selection	clause	in	Act	75	case).	



 
 

federal	policy	favoring	enforcement;	and	(3)	Article	3B	represents	merely	a	local	preference	rather	than	a	truly	

fundamental	public	policy	sufficient	to	override	that	presumption.	None	of	these	decisions	engaged	with	the	

possibility	that	a	Puerto	Rico	court	might	reach	a	different	result	applying	Puerto	Rico	law	–	an	omission	that	

became	significant	when	the	Puerto	Rico	Court	of	Appeals	decided	the	question	in	2014.	

The	 federal	 practice	 also	 extends	 beyond	 the	 forum	 selection	 clause	 context.	 Practitioners	 have	

documented	parallel	tensions	where	Act	75’s	substantive	protections	conflict	with	federal	procedural	rules.	For	

example,	 Act	 75	 provides	 for	 preliminary	 injunctive	 relief	 to	 maintain	 the	 status	 quo	 of	 the	 distribution	

relationship	during	the	pendency	of	litigation,	without	requiring	the	dealer	to	make	the	traditional	showings	

demanded	by	Federal	Rule	of	Civil	Procedure	65(c).52	Federal	courts	have	sometimes	required	dealers	to	satisfy	

federal	preliminary	injunction	standards,	even	though	Act	75’s	remedial	provisions	set	different	requirements	

that	reflect	the	statute’s	substantive	dealer-protection	policies.53	This	pattern	–	in	which	federal	courts	apply	

federal	procedural	rules	or	federal	common	law	to	displace	Act	75’s	substantive	protections	–	illustrates	the	

broader	Erie	problem	at	the	heart	of	this	Article.	The	forum	selection	clause	question	is	its	most	consequential	

manifestation.	

B.	 THE	PUERTO	RICO	COURT	OF	APPEALS’	CARIBE	RX	SERVICES	DECISION	

The	divergence	between	federal	and	commonwealth	courts	became	explicit	in	2014	when	a	panel	of	

the	Puerto	Rico	Court	of	Appeals	issued	its	decision	in	Caribe	RX	Services,	Inc.	v.	Grifols,	Inc.54	The	case	arose	

from	a	distribution	relationship	between	Caribe	RX	Services,	a	Puerto	Rico	distributor,	and	Grifols,	 Inc.,	a	

North	Carolina	corporation	that	manufactured	blood	plasma	products.55	Caribe	RX	alleged	that	it	had	been	

the	 exclusive	 distributor	 of	 Grifols	 products	 in	 Puerto	 Rico	 since	 2001,	 and	 that	 Grifols	 impaired	 the	

distribution	relationship	by	appointing	additional	competing	distributors	after	acquiring	another	company	

operating	in	Puerto	Rico.56	

 
52	10	L.P.R.A.	§	278b-1	(2020)	(authorizing	courts	to	“decree	the	continuance,	under	the	same	terms	and	conditions,	of	the	relationship	
established	between	the	parties”	during	the	pendency	of	litigation).	
53	See	Ricardo	F.	Casellas	&	Manuel	A.	Pietrantoni,	When	a	Substantive	Rule	of	Puerto	Rico	Law	for	the	Issuance	of	Preliminary	Injunctions	
in	Dealer	Contract	Cases	Clashes	with	a	Federal	Procedural	Rule,	Is	There	a	Doubt	as	to	Which	One	Should	Apply?,	From	the	Bar	(Fed.	Bar	
Ass’n	P.R.	Chapter,	San	Juan,	P.R.,	Spring	2008),	at	16-18	(arguing	that	federal	courts’	application	of	Rule	65(c)	criteria	in	Act	75	preliminary	
injunction	cases	displaces	substantive	Puerto	Rico	law	in	tension	with	Erie).	
54	Caribe	Rx	Servs.,	No.	KLCE201400314,	2014	WL	2527399,	at	*1	(P.R.	Ct.	App.	Apr.	14,	2014).	
55	Id.		
56	Id.	



 
 

Grifols	moved	to	dismiss	based	on	a	forum	selection	clause	providing	that	actions	under	the	agreement	

“shall	be	commenced	in	a	court	of	competent	subject	matter	jurisdiction	in	the	State	of	North	Carolina.”57	The	

trial	court	denied	the	motion,	holding	that	the	clause	was	unenforceable	under	Article	3B.58	Grifols	petitioned	

the	Court	of	Appeals	 for	review.59	Although	the	appellate	court’s	resolution	was	rendered	 in	the	context	of	

denying	certiorari,	 the	court	 reached	 the	merits	and	 issued	a	published	opinion	affirming	 the	 trial	court’s	

decision	and	explaining	that	Article	3B	requires	invalidation	of	forum	selection	clauses	in	Act	75	cases.60	

Two	aspects	of	the	procedural	posture	merit	attention.	First,	because	the	court	denied	certiorari	rather	

than	reversing,	the	decision	is	not	the	product	of	plenary	appellate	review	–	a	factor	that	may	affect	the	weight	

federal	courts	are	obliged	to	accord	 it	under	Erie.	Second,	because	the	Puerto	Rico	Supreme	Court	has	not	

addressed	 the	question,	Caribe	RX	Services	 remains	 the	highest-level	statement	of	Puerto	Rico	 law	on	 the	

enforceability	of	forum	selection	clauses	in	distribution	agreements.	

The	Court	of	Appeals	began	by	explaining	Act	75’s	remedial	purpose	and	public	policy	foundation.	

The	court	observed	that	Act	75	“has	the	purpose	of	protecting	the	legitimate	rights	of	distributors	against	the	

abuses	 of	 suppliers	 or	 principals	 when,	 without	 just	 cause,	 they	 terminate	 or	 impair	 their	 contractual	

relationships	with	 them,	 as	 soon	 as	 they	 have	 created	 a	 favorable	market	 for	 their	 products.”61	 The	 court	

emphasized	that	“for	this	clear	objective,	[Act	75]	is	clothed	with	great	public	interest,”	and	that	the	statute	

recognizes	 that	 “its	provisions	are	of	public	order	and	 therefore	 the	 rights	 that	such	provisions	determine	

cannot	be	waived.”62	

Turning	 to	Article	 3B	 specifically,	 the	 court	 acknowledged	 that	 parties	 generally	 have	 freedom	 to	

contract	for	forum	selection,	but	emphasized	that	such	freedom	is	limited	where	enforcement	“would	defeat	

the	public	policy	of	the	State.”63	The	court	then	cited	Unisys	Puerto	Rico,	Inc.	v.	Ramallo	Bros.	Printing,	Inc.,	a	

 
57	Id.	at	*1-2.	
58	Id.	at	*1.	
59	Id.	
60	Id.	at	*1–6.	The	court’s	decision	to	reach	the	merits	while	denying	certiorari	is	notable.	The	opinion	is	published	in	Westlaw	and	has	
been	cited	by	subsequent	courts	and	commentators,	suggesting	that	it	carries	persuasive	authority	within	the	Puerto	Rico	judicial	system	
even	if	it	is	not	the	product	of	plenary	appellate	review.	
61	Id.	at	*2	(author’s	translation	from	Spanish	original)	(quoting	Puerto	Rico	Oil	Co.,	v.	Dayco	Prods.,	Inc.,	164	P.R.	Dec.	486,	500	(2005)).	
62	Id.	(quoting	Cobos	Liccia	v.	DeJean	Packing	Co.,	124	P.R.	Dec.	896,	906	(1989);	10	L.P.R.A.	§	278c	(2020)).	
63	Id.	at	*4	(citing	Unisys	P.R.	v.	Ramallo	Bros.	Printing,	Inc.,	128	P.R.	Dec.	842,	857	(1991)	(recognizing	that	freedom	of	contract	in	forum	
selection	is	limited	where	enforcement	would	defeat	public	policy)).	



 
 

Puerto	Rico	Supreme	Court	decision	recognizing	that	forum	selection	clauses	may	be	invalidated	where	they	

contravene	public	policy,	as	support	for	its	analysis.64	The	court	held:	

Without	doubt,	the	inclusion	of	a	clause	selecting	a	forum	other	than	the	courts	of	Puerto	
Rico	in	a	distribution	contract	contravenes	the	express	mandate	of	Article	3B	of	Act	75,	which	
imposes	a	clear	 limitation	on	 freedom	of	contract	 in	harmony	with	 the	public	policy	 that	
inspires	the	law.	This	being	so,	the	voluntariness	of	such	an	agreement,	contrary	to	what	the	
Grifols	corporations	allege,	does	not	defeat	the	mandate	of	the	law.65	
	
The	court	thus	rejected	Grifols’	argument	that	the	parties’	voluntary	agreement	to	the	forum	selection	

clause	rendered	 it	enforceable	notwithstanding	Article	 3B.	This	reasoning	 is	consistent	with	 the	 “de	orden	

público”	regime	discussed	above:	because	Article	3B	is	a	mandatory	norm,	the	parties’	subjective	intent	and	

voluntariness	are	immaterial	to	the	prohibition's	legal	effect.66	

The	court	then	addressed	Grifols’	arguments	that	Article	3B	is	preempted	by	federal	law.	Grifols	had	

invoked	the	Puerto	Rico	Supreme	Court’s	decision	in	World	Films,	Inc.	v.	Paramount	Pictures	Corp.,	which	held	

that	 the	 Federal	 Arbitration	 Act	 (the	 “FAA”)	 preempts	 Article	 3B’s	 prohibition	 on	 arbitration	 clauses	 in	

distribution	agreements.67	The	Court	of	Appeals	 rejected	 the	extension	of	World	Films	 to	 forum	selection	

clauses,	 explaining	 that	World	 Films	 “resolved	 only	 the	 validity	 of	 the	 statutory	 decree	 of	 nullity	 of	 an	

arbitration	agreement	in	the	face	of	federal	law,”	and	did	not	address	forum	selection	clauses.68	The	distinction	

is	 sound:	 the	 FAA	 reflects	 an	 express	 congressional	 policy	 favoring	 arbitration	 agreements	 that	 displace	

contrary	 state	 law	under	 the	 Supremacy	Clause	of	 the	 Federal	 Constitution.	No	analogous	 federal	 statute	

mandates	 the	 enforcement	of	 forum	 selection	 clauses.	 As	discussed	 in	 Part	 IV,	Bremen	 is	 a	 common	 law	

decision,	and	the	question	of	whether	federal	common	law	may	displace	state	substantive	law	in	diversity	cases	

is	precisely	the	question	Erie	addresses.69	

 
64	Unisys	 P.R.,	 128	 P.R.	 Dec.	 at	 857.	 The	Unisys	 decision	 is	 significant	 because	 it	 is	 a	 binding	 Puerto	 Rico	 Supreme	 Court	 decision	
recognizing,	in	the	general	contractual	context,	that	forum	selection	clauses	are	subject	to	public	policy	limitations.	Although	Unisys	did	
not	involve	Act	75,	it	provides	the	doctrinal	foundation	on	which	the	Caribe	RX	Servs.	court	built	its	analysis.	
65	Caribe	RX	Servs.,	2014	WL	2527399,	at	*4	(author’s	translation	from	Spanish	original).	
66	See	Part	 II.C,	supra	 (discussing	the	“de	orden	público”	 framework	and	the	distinction	between	mandatory	and	default	norms	under	
Puerto	Rico	civil	law).	
67	World	Films,	Inc.	v.	Paramount	Pictures	Corp.,	125	P.R.	Dec.	352,	364	(1990)	(holding	that	the	FAA	preempts	Article	3B’s	prohibition	on	
arbitration	clauses	in	distribution	agreements).	
68	Caribe	RX	Servs.,	2014	WL	2527399,	at	*4	(author’s	translation	from	Spanish	original).	
69	Id.	The	distinction	between	the	FAA	preemption	analysis	in	World	Films	and	the	Erie	analysis	applicable	to	forum	selection	clauses	is	
central	to	this	Article’s	thesis.	The	FAA	is	an	act	of	Congress	that	creates	a	substantive	federal	rule	favoring	arbitration,	giving	it	preemptive	
force	under	the	Supremacy	Clause.	See	Southland	Corp.	v.	Keating,	465	U.S.	1,	10	(1984)	(holding	that	the	FAA	applies	in	state	courts	and	
preempts	contrary	state	 law).	Bremen,	 by	contrast,	 is	a	 federal	common	 law	decision	 that	does	not	carry	preemptive	 force	under	 the	



 
 

Finally,	 the	court	 addressed	Grifols’	dormant	 Commerce	 Clause	challenge.	The	court	 found	 these	

allegations	 insufficient,	 noting	 that	 Grifols	 had	 failed	 to	 demonstrate	 how	 Article	 3B	 discriminates	

economically	against	foreign	enterprises	or	imposes	burdens	on	interstate	commerce	disproportionate	to	its	

local	benefits.70	The	court	concluded	that	“in	the	face	of	the	strong	public	policy	that	inspires	Act	75,	these	

allegations	are	 insufficient	to	move	this	Court	to	 intervene	with	the	decision	under	review.”71	The	dormant	

Commerce	Clause	argument,	if	credited,	would	have	provided	a	constitutional	basis	for	invalidating	Article	3B	

–	a	basis	that	would	bind	both	federal	and	commonwealth	courts	alike.	The	Court	of	Appeals’	rejection	of	this	

argument	underscores	that	the	divergence	between	the	two	judicial	systems	on	forum	selection	clauses	is	not	

rooted	in	federal	constitutional	commands,	but	in	the	federal	district	court’s	choice	to	apply	Bremen’s	common	

law	rule	instead	of	Puerto	Rico’s	statutory	prohibition.	

The	practical	effect	of	Caribe	RX	Services	is	that	dealers	who	litigate	in	Puerto	Rico’s	commonwealth	

court	 can	 expect	 forum	 selection	 clauses	 to	 be	 invalidated	 under	 Article	 3B.	 The	 decision	 establishes	 a	

categorical	rule:	forum	selection	clauses	requiring	litigation	outside	Puerto	Rico	are	unenforceable	in	Act	75	

cases,	 regardless	of	whether	 the	dealer	voluntarily	agreed	 to	 them.	This	contrasts	sharply	with	 the	 federal	

approach,	 where	 dealers	 challenging	 forum	 selection	 clauses	 bear	 an	 extremely	 high	 burden	 and	 rarely	

succeed.	The	result	is	a	widening	gap	between	the	two	judicial	systems	on	a	question	of	Puerto	Rico	substantive	

law	–	precisely	the	kind	of	divergence	that	Erie	was	designed	to	prevent.	The	question	left	open	by	Caribe	RX	

Services	is	what	obligation,	if	any,	Erie	imposes	on	federal	courts	to	follow	the	same	rule.	

C.	 META	MED	LLC	V.	INSULET	CORPORATION:	THE	ERIE	PROBLEM	ON	FULL	DISPLAY	

The	2024	decision	in	Meta	Med	LLC	v.	Insulet	Corporation	exemplifies	both	the	federal	district	court’s	

approach	to	forum	selection	clauses	in	Act	75	cases	and	the	court’s	apparent	indifference	to	the	Erie	problems	

this	approach	creates.72	The	case	involved	Lyvette	Mercado,	a	licensed	dietitian	and	diabetes	educator,	who	

entered	into	an	agreement	with	Insulet	Corporation	in	December	2021	to	provide	training	services	for	Insulet’s	

 
Supremacy	Clause	of	the	Federal	Constitution.	Under	Erie,	federal	common	law	may	not	displace	state	substantive	law	in	diversity	cases	
absent	a	valid	federal	statute	or	constitutional	provision	that	controls	the	issue.	
70	Caribe	RX	Servs.,	2014	WL	2527399,	at	*6	(author’s	translation	from	Spanish	original).	
71	Id.	
72	Meta	Med,	2024	WL	1763610.	



 
 

diabetes	treatment	products	in	Puerto	Rico.73	When	Insulet	terminated	the	relationship	in	September	2023	

and	appointed	a	different	exclusive	distributor	for	Puerto	Rico,	Mercado	and	Meta	Med,	LLC	filed	suit	in	federal	

district	 court	 asserting	 claims	 under	Act	 75	 for	 unlawful	 termination	 and	 impairment	of	 the	distribution	

relationship.74	

Insulet	moved	to	dismiss	based	on	a	forum	selection	clause	providing	that	the	agreement	“shall	be	

governed	by	the	laws	of	the	Commonwealth	of	Massachusetts”	and	that	both	parties	“(1)	irrevocably	submit	to	

the	jurisdiction	of	any	state	or	federal	court	sitting	within	Massachusetts”	and	“(2)	irrevocably	waive	to	the	

fullest	extent	permitted	by	law	any	objection”	to	venue	in	Massachusetts.75	

The	court	began	by	determining	whether	the	forum	selection	clause	was	mandatory	or	permissive	and	

concluded	it	was	mandatory.76	The	court	reasoned	that	although	the	forum	selection	language	itself	did	not	

contain	the	word	“shall”	or	“must”	in	the	clause	designating	Massachusetts	as	the	forum,	the	combination	of	

“shall”	appearing	in	the	choice	of	law	clause,	the	parties’	“irrevocably	submit”	to	jurisdiction	in	Massachusetts,	

and	the	parties’	“irrevocably	waive”	objections	to	venue	demonstrated	mandatory	intent.77	According	to	the	

court,	this	language	“clearly	indicates	that	Massachusetts	is	the	appropriate	venue	for	this	case,	to	the	exclusion	

of	all	others.”78	

As	 Professor	 Coyle	 has	 observed,	 this	 conclusion	 is	 difficult	 to	 defend	 as	 a	 matter	 of	 contract	

interpretation.79	The	forum	selection	language	contains	no	mandatory	terms	designating	Massachusetts	as	the	

exclusive	 forum.	The	parties	did	not	state	 that	disputes	 “shall”	be	 litigated	 in	Massachusetts,	or	 “must”	be	

litigated	there,	or	that	Massachusetts	courts	have	“exclusive”	jurisdiction.	The	word	“irrevocably”	modifies	the	

submission	and	waiver,	making	them	permanent	and	binding,	but	does	not	indicate	that	Massachusetts	is	the	

sole	permissible	forum	–	it	indicates	only	that	the	parties	cannot	later	revoke	their	consent	to	Massachusetts	

 
73	Id.	at	*1.	
74	Id.	at	*1–2.	
75	Id.	at	*5.	
76	Id.	at	*5–6.	
77	Id.	
78	Id.	at	*6.	
79	John	F.	Coyle,	Puerto	Rico,	Law	75,	and	Forum	Selection	Clauses,	Transnat’l	Litig.	Blog	(Oct.	22,	2024),	https://tlblog.org/puerto-rico-
law-75-and-forum-selection-clauses/	(observing	that	the	clause	“did	not	contain	the	word	‘shall’	or	‘must’	or	“any	other	language	with	a	
mandatory	 connotation,”	 and	 concluding	 that	 “[p]urely	 as	 a	 matter	 of	 contract	 interpretation,	 therefore,	 the	 district	 court	 erred	 in	
concluding	that	the	forum	selection	clause	was	mandatory.”).	

https://tlblog.org/puerto-rico-law-75-and-forum-selection-clauses/
https://tlblog.org/puerto-rico-law-75-and-forum-selection-clauses/


 
 

jurisdiction.80	The	court’s	reliance	on	“shall”	in	the	choice	of	law	clause	is	misplaced	because	choice	of	law	and	

forum	selection	provisions	are	distinct;	that	applicable	law	“shall	be”	the	law	of	Massachusetts	says	nothing	

about	where	disputes	must	be	litigated.81	The	overwhelming	weight	of	authority	holds	that	merely	submitting	

to	 jurisdiction	 or	 waiving	 objections	 to	 venue	 does	 not	 establish	 mandatory	 exclusivity	 absent	 language	

expressly	stating	that	the	chosen	forum	is	the	exclusive	or	only	venue	for	disputes.82	

The	question	of	contract	interpretation	matters	beyond	this	individual	case.	If	the	clause	were,	in	fact,	

permissive	rather	 than	mandatory,	 the	entire	Bremen	analysis	would	have	been	unnecessary	–	permissive	

forum	selection	clauses	confer	 jurisdiction	but	do	not	compel	dismissal	or	transfer.	A	court’s	willingness	to	

strain	the	language	of	a	forum	selection	clause	to	find	mandatory	intent,	in	a	case	where	the	practical	effect	is	

to	strip	a	Puerto	Rico	dealer	of	its	ability	to	litigate	in	the	forum	where	its	distribution	rights	exist,	warrants	

scrutiny	precisely	because	it	reinforces	the	asymmetry	that	Article	3B	was	designed	to	prevent.	Manufacturers	

and	suppliers	draft	distribution	agreements;	dealers,	particularly	small	dealers	 like	Mercado,	 typically	sign	

them	on	a	take-it-or-leave-it	basis	as	a	condition	for	entering	into	the	distribution	relationship.	Any	judicial	

tendency	to	read	ambiguous	forum	selection	language	as	mandatory	and	exclusive	thus	systematically	favors	

the	drafting	party	–	the	party	that	already	possesses	superior	bargaining	power	and	that,	unlike	the	dealer,	

would	not	be	meaningfully	burdened	by	litigation	in	any	of	several	forums.	

Having	determined	 the	clause	was	mandatory,	 the	court	 turned	 to	Bremen’s	 framework.	Mercado	

argued	that	the	clause	should	not	be	enforced	because:	(1)	it	was	a	contract	of	adhesion	resulting	from	unequal	

bargaining	power;	(2)	enforcement	would	be	gravely	difficult	and	inconvenient;	and	(3)	enforcement	would	

contravene	the	strong	public	policy	of	Puerto	Rico	as	expressed	in	Article	3B	of	Act	75.83	The	court	rejected	all	

three	arguments.	

 
80	Id.	
81	Id.	
82See,	e.g.,	Rivera	v.	Kress	Stores	of	P.R.,	Inc.,	30	F.4th	98,	104	(1st	Cir.	2022)	(distinguishing	between	mandatory	and	permissive	forum	
selection	clauses	and	holding	that	mandatory	clauses	require	language	of	exclusivity);	Autoridad	de	Energía	Eléctrica	de	P.R.	v.	Ericsson,	
Inc.,	201	F.3d	15,	16	(1st	Cir.	2000)	(same);	Redondo	Constr.	Corp.	v.	Banco	Exterior	de	España,	S.A.,	11	F.3d	3,	5-6	(1st	Cir.	1993)	(same).	The	
First	Circuit	has	repeatedly	held	that	clauses	consenting	to	jurisdiction	or	waiving	venue	objections	are	permissive	unless	they	contain	
express	language	designating	the	chosen	forum	as	exclusive.	See	Rivera,	30	F.4th	at	102;	Ericsson,	201	F.3d	at	17-18;	Redondo	Constr.,	11	F.3d	
at	5-6;	see	also	Montoya	v.	Fin.	Fed.	Credit,	Inc.,	872	F.	Supp.	2d	1251,	1264	(D.N.M.	2012)	(“[A]	forum-selection	clause	is	mandatory[]	only	
when	venue	is	specified	with	mandatory	language	.	.	.	coupled	with	such	terms	as	‘exclusive,’	‘sole,’	or	‘only.’”).	
83	Meta	Med,	2024	WL	1763610,	at	*7.	



 
 

Most	significantly,	the	court	rejected	Mercado’s	argument	that	Article	3B’s	public	policy	prohibition	

precluded	 enforcement.	 The	 court	 acknowledged	 that	 Bremen	 allows	 courts	 to	 refuse	 enforcement	when	

“enforcement	would	contravene	a	strong	public	policy	of	the	forum	in	which	suit	is	brought.”84	However,	the	

court	treated	Article	3B’s	public	policy	as	merely	one	factor	to	be	weighed	against	other	Bremen	considerations	

–	 the	 presumptive	 validity	 of	 forum	 selection	 clauses,	 the	 federal	 interest	 in	 honoring	 contractual	

commitments,	and	the	availability	of	the	distant	forum	–	rather	than	as	a	categorical	bar	to	enforcement.85	The	

court	 cited	 numerous	prior	decisions	 from	 the	District	of	 Puerto	 Rico	 holding	 that	Act	 75’s	 public	 policy	

considerations	do	not	prevent	enforcement	of	forum	selection	clauses,	constructing	a	self-referential	chain	of	

authority	that	derives	its	force	from	the	same	unexamined	premise:	that	Bremen’s	federal	common	law	rule,	

rather	than	Puerto	Rico’s	substantive	law	of	contractual	invalidity,	governs	the	analysis.86	

The	court	distinguished	cases	in	which	courts	refused	to	enforce	forum	selection	clauses	on	public	

policy	grounds,	emphasizing	that	those	cases	arise	in	different	legal	contexts	than	the	commercial	framework	

governed	by	Law	75.87	This	distinction	is	revealing.	The	implication	is	that	state	public	policy	–	no	matter	how	

emphatically	the	state	legislature	has	declared	it	–	carries	less	weight	than	federal	public	policy	in	the	Bremen	

calculus.	 But	 Bremen	 itself	 draws	 no	 such	 distinction.	 The	 third	 factor	 asks	whether	 enforcement	would	

“contravene	a	strong	public	policy	of	the	forum	in	which	suit	is	brought,”	and	the	forum	here	is	Puerto	Rico.88	

The	 court	 further	 reasoned	 that	 enforcing	 the	 forum	 selection	 clause	 did	 not	waive	 or	 eliminate	

Mercado’s	substantive	rights	under	Act	75,	but	instead	required	that	those	claims	be	litigated	in	the	selected	

forum.89		The	court	noted	that	courts	outside	Puerto	Rico	have	applied	Act	75,	demonstrating	that	the	statute’s	

protections	are	 not	 forfeited	when	claims	are	 litigated	elsewhere.90	This	 reasoning,	 however,	conflates	 the	

theoretical	availability	of	a	legal	remedy	with	its	practical	accessibility.	A	dealer’s	rights	under	Act	75	are	not	

 
84	Id.	at	*9	(quoting	M/S	Bremen,	407	U.S.	at	15).	
85	Id.	at	*9-10.	
86	Id.	at	*10	(citing	Díaz-Rosado,	2005	WL	2138794,	at	*2;	Caribbean	Rest.,	23	F.	Supp.	3d	at	78;	Marel	Corp.,	178	F.	Supp.	2d	at	59).	The	self-
referential	character	of	this	line	of	authority	is	notable.	Each	decision	cites	its	predecessors	as	support	for	the	proposition	that	Article	3B	
does	not	constitute	a	sufficiently	strong	public	policy	to	defeat	enforcement.	None	of	these	decisions	engages	with	the	Erie	question	–	
whether	a	federal	court	sitting	in	diversity	is	obligated	to	apply	Puerto	Rico’s	substantive	law	of	contractual	invalidity	rather	than	a	federal	
common	law	rule	that	permits	the	court	to	override	it.	
87	Id.	at	*10-11.	
88	M/S	Bremen,	407	U.S.	at	15.	
89	Meta	Med,	2024	WL	1763610,	at	*10-11.	
90	Id.	at	*11	(noting	“this	would	not	be	the	first	time	that	a	court	outside	of	Puerto	Rico	has	heard	a	Law	75	claim”).	



 
 

waived	when	the	dealer	 is	sent	to	Massachusetts	–	but	neither	are	they	meaningfully	preserved	 if	the	cost,	

complexity,	and	distance	of	litigating	in	a	foreign	jurisdiction	deter	the	dealer	from	pursuing	the	claim	at	all.		

The	court’s	analysis	treats	the	forum	selection	clause	as	a	neutral	procedural	mechanism	that	relocates	

the	dispute.	 But	Article	 3B	 reflects	 the	 legislature’s	 considered	 judgment	 that	 requiring	 litigation	outside	

Puerto	Rico	is	itself	a	substantive	impairment	of	the	dealer’s	rights	–	not	merely	a	logistical	inconvenience,	but	

a	structural	barrier	that	undermines	the	protective	regime	Act	75	was	enacted	to	establish.	The	court’s	“merely	

changed	the	 location”	reasoning	thus	substitutes	the	 judiciary’s	assessment	of	 the	 forum	selection	clause’s	

impact	for	the	legislature’s,	which	is	precisely	the	kind	of	judicial	override	of	state	policy	that	Erie	forecloses.	

Finding	that	Mercado	had	failed	to	meet	her	burden	under	any	of	the	Bremen	factors,	the	court	held	

that	the	forum	selection	clause	must	be	enforced	and	granted	Insulet’s	motion	to	dismiss	Mercado’s	claims	

without	prejudice	to	refiling	in	Massachusetts.91	

Perhaps	most	revealing,	the	Meta	Med	court	did	not	cite,	discuss,	or	even	acknowledge	the	existence	

of	Caribe	RX	Services	–	the	Puerto	Rico	Court	of	Appeals	decision	holding	that	Article	3B	requires	invalidation	

of	 forum	selection	clauses	 in	Act	 75	cases.	Under	Erie,	a	 federal	court	sitting	 in	diversity	must	apply	state	

substantive	law	as	interpreted	by	the	state’s	courts.	When	the	state’s	highest	court	has	not	spoken	on	an	issue,	

the	federal	court	must	make	an	“informed	prophecy”	of	how	that	court	would	rule,	giving	significant	weight	to	

intermediate	appellate	court	decisions.92	The	Meta	Med	court’s	silence	on	Caribe	RX	Services	is	thus	not	merely	

an	 oversight	 in	 citation	 practice	 –	 it	 is	 a	 gap	 in	 the	 Erie	 analysis	 itself.	 Whether	 the	 omission	 reflects	

unawareness	of	the	decision,	a	tacit	determination	that	Caribe	RX	Services	is	not	controlling,	or	a	deliberate	

choice	not	to	engage	with	contrary	authority,	the	result	is	a	federal	court	applying	a	federal	common	law	rule	

without	any	analysis	of	the	state	law	rule	that	Erie	requires	it	to	follow.	

The	 practical	 effect	 of	 Meta	 Med	 is	 to	 confirm	 and	 harden	 the	 split	 between	 the	 federal	 and	

commonwealth	courts.	Dealers	filing	 in	the	commonwealth	court	can	expect	 forum	selection	clauses	to	be	

 
91	Id.	at	12.	
92	Under	Erie,	when	a	state’s	highest	court	has	not	spoken	on	an	issue,	a	federal	court	sitting	in	diversity	must	make	an	“informed	prophecy”	
of	how	that	court	would	rule,	 looking	 to	 “analogous	state	court	decisions,	persuasive	adjudications	by	courts	of	sister	states,	 learned	
treatises,	and	public	policy	considerations	identified	in	state	decisional	law.”	Blinzler	v.	Marriott	Int’l,	Inc.,	81	F.3d	1148,	1151	(1st	Cir.	1996).	
Intermediate	appellate	court	decisions	are	therefore	entitled	to	significant	weight	in	that	analysis.	The	Meta	Med	court’s	silence	on	the	
only	Puerto	Rico	appellate	decision	addressing	forum	selection	clauses	in	Act	75	cases	is	thus	a	conspicuous	gap	in	the	Erie	analysis.	



 
 

invalidated	under	Caribe	RX	Services.	Dealers	whose	cases	are	removed	to	federal	court,	or	manufacturers	who	

file	declaratory	 judgment	actions	 in	federal	court,	can	expect	forum	selection	clauses	to	be	enforced	under	

Bremen	as	applied	in	Meta	Med	and	its	predecessors.	The	substantive	outcome	of	an	Act	75	forum	selection	

clause	dispute	thus	turns	not	on	the	content	of	Puerto	Rico	law,	but	on	which	court	system	adjudicates	the	

claim	 –	 an	 asymmetry	 that	 maps	 precisely	 onto	 the	 constitutional	 concern	 that	 animated	 Erie.93	 Part	 IV	

examines	whether	Erie	requires	federal	courts	to	abandon	this	approach.	

IV.			WHY	THIS	FEDERAL-STATE	DIVERGENCE	CREATES	A	PARADIGMATIC	ERIE	PROBLEM	

The	split	between	federal	and	commonwealth	courts	over	the	enforceability	of	forum	selection	clauses	

in	Act	75	cases	presents	a	paradigmatic	Erie	problem.	Erie	Railroad	Co.	v.	Tompkins	overruled	nearly	a	century	

of	 federal	 practice	 under	 Swift	 v.	 Tyson	 and	 established	 that	 “except	 in	 matters	 governed	 by	 the	 Federal	

Constitution	or	by	Acts	of	Congress,	the	law	to	be	applied	in	any	case	is	the	law	of	the	State.”94	The	decision	

rested	on	two	fundamental	principles.	First,	as	a	matter	of	constitutional	law,	federal	courts	lack	the	authority	

to	create	general	federal	common	law.95	Second,	as	a	matter	of	policy,	applying	different	law	in	federal	and	state	

courts	 within	 the	 same	 jurisdiction	 creates	 intolerable	 incentives	 for	 forum	 shopping	 and	 leads	 to	 an	

inequitable	administration	of	the	law.96	

The	 Supreme	 Court’s	 subsequent	 decisions	 –	 from	Guaranty	 Trust	 Co.	 v.	 York	 through	Hanna	 v.	

Plummer	–	refined	Erie	into	a	two-track	framework.	When	a	valid	Federal	Rule	of	Civil	Procedure	is	on	point,	

the	Rules	Enabling	Act	provides	the	governing	test.	When	no	Federal	Rule	 is	on	point,	the	court	must	ask	

whether	applying	a	judge-made	federal	rule	rather	than	state	law	would	promote	forum	shopping	or	produce	

inequitable	 outcomes.97	 As	 this	 Part	 demonstrates,	 no	 Federal	 Rule	 governs	 the	 enforceability	 of	 forum	

 
93	Erie,	304	U.S.	64,	74-75	(1938)	(holding	that	the	“doctrine	of	Swift	v.	Tyson	is,	as	Mr.	Justice	Holmes	said,	‘an	unconstitutional	assumption	
of	powers	by	the	Courts	of	the	United	States	which	no	lapse	of	time	or	respectable	array	of	opinion	should	make	us	hesitate	to	correct’”).	
The	Erie	Court	identified	as	a	central	evil	the	fact	that	Swift’s	regime	made	“rights	enjoyed	under	the	unwritten	‘general	law’	vary	according	
to	whether	enforcement	was	sought	in	the	state	or	in	the	federal	court.”	Id.	at	74-75.	
94	Id.	at	78	(overruling	Swift	v.	Tyson,	41	U.S.	(16	Pet.)	1	(1842),	and	holding	that	“there	is	no	federal	general	common	law”	and	that	federal	
courts	exercising	diversity	jurisdiction	must	apply	state	substantive	law).	
95	Id.		
96	Id.	at	74-75	(identifying	as	central	evils	of	the	Swift	v.	Tyson	regime	the	fact	that	it	encouraged	forum	shopping	and	made	“rights	enjoyed	
under	the	unwritten	‘general	law’	vary	according	to	whether	enforcement	was	sought	in	the	state	or	in	the	federal	court”).	
97	See	Hanna	v.	Plummer,	380	U.S.	460,	468-72	(1965)	(establishing	the	two-track	framework:	when	a	Federal	Rule	of	Civil	Procedure	is	on	
point,	the	Rules	Enabling	Act	governs;	when	no	Federal	Rule	is	on	point,	the	court	applies	Erie’s	“twin	aims”	analysis	to	determine	whether	
a	federal	judge-made	practice	may	displace	state	law);	Guaranty	Trust	Co.	v.	York,	326	U.S.	99,	108-09	(1945)	(holding	that	federal	courts	
sitting	in	diversity	must	apply	state	law	on	matters	that	would	“significantly	affect	the	result	of	a	litigation”).	



 
 

selection	clauses,	and	the	federal	courts’	application	of	Bremen’s	common	law	rule	in	place	of	Article	3B	fails	

the	Erie	analysis	on	every	dimension.	

A.		 ARTICLE	3B	IS	SUBSTANTIVE,	OUTCOME-DETERMINATIVE	STATE	LAW	

The	 threshold	 question	 in	 any	 Erie	 analysis	 is	 whether	 the	 state	 rule	 at	 issue	 is	 substantive	 or	

procedural.	As	Justice	Reed	observed	in	Erie	itself,	“[t]he	line	between	procedural	and	substantive	law	is	hazy,”	

but	 the	distinction	carries	enormous	consequences:	 federal	courts	sitting	 in	diversity	have	no	authority	 to	

override	state	substantive	law	with	their	own	judge-made	rules.98	Guaranty	Trust	provided	the	functional	test	

for	drawing	 this	 line,	asking	whether	disregarding	 the	 state	 rule	would	 “significantly	affect	 the	 result	of	a	

litigation”	in	federal	court	as	compared	to	state	court.99	

Article	3B	satisfies	this	test	by	a	wide	margin.	It	is	not	a	rule	about	how	litigation	proceeds	or	what	

procedures	 courts	 must	 follow.	 Rather,	 it	 defines	 the	 contours	 of	 the	 contractual	 relationship	 between	

manufacturers	and	dealers,	specifying	that	certain	contractual	provisions	are	void	as	contrary	to	public	policy.	

The	Puerto	Rico	legislature	determined,	as	a	matter	of	substantive	commercial	law,	that	manufacturers	cannot	

require	dealers	to	litigate	disputes	in	foreign	forums	or	under	foreign	law.	

The	legislative	history	confirms	the	substantive	character	of	Article	3B.	The	Statement	of	Purpose	for	

the	 1978	 amendment	 found	 that	 manufacturers	were	 using	 forum	 selection	 and	 choice	 of	 law	 clauses	 to	

circumvent	Act	75’s	protections,	that	requiring	dealers	to	litigate	in	distant	forums	under	foreign	law	would	

impose	prohibitive	costs	and	effectively	nullify	statutory	rights,	and	that	preventing	such	clauses	was	necessary	

to	 make	 Act	 75’s	 protections	 meaningful	 rather	 than	 illusory.100	 These	 are	 quintessentially	 substantive	

determinations	about	the	rights	and	duties	of	contracting	parties,	the	enforceability	of	contractual	provisions,	

and	the	public	policies	that	should	govern	commercial	relationships.	

 
98	Erie,	304	U.S.	at	92	(Reed,	J.,	concurring)	(“The	line	between	procedural	and	substantive	law	is	hazy,	but	no	one	doubts	federal	power	
over	procedure.”).	
99	Guaranty	Trust,	326	U.S.	at	 109.	The	Guaranty	Trust	Court	 framed	the	 inquiry	as	 follows:	 “does	 it	significantly	affect	the	result	of	a	
litigation	for	a	federal	court	to	disregard	a	law	of	a	State	that	would	be	controlling	in	an	action	upon	the	same	claim	by	the	same	parties	in	
a	State	court?”	Id.	The	Court	instructed	federal	courts	to	put	“to	one	side	abstractions	regarding	‘substance’	and	‘procedure’”	and	focus	
instead	on	whether	the	state	rule	would	produce	a	different	litigation	outcome.	Id.	at	109-10.	
100	Casellas-Sánchez	&	Loubriel	Carrión,	supra	note	26,	at	608	n.32	(discussing	the	Statement	of	Purpose	for	the	1978	amendment,	which	
found	that	manufacturers	were	using	forum	selection	and	choice	of	law	clauses	to	circumvent	Act	75’s	protections);	see	also	Caribe	RX	
Servs.,	2014	WL	2527399,	at	*4	(citing	the	legislative	history	to	support	the	conclusion	that	Article	3B	reflects	a	substantive	prohibition	
rooted	in	public	policy).	



 
 

The	U.S.	Supreme	Court	has	repeatedly	held	that	state	statutes	regulating	contractual	relationships	

and	declaring	certain	contractual	provisions	void	embody	substantive	law	that	federal	courts	must	apply	in	

diversity	cases.	In	Guaranty	Trust,	the	Court	held	that	state	statutes	of	limitations	must	be	applied	because	

disregarding	them	would	lead	to	a	“substantially	different	result”	in	federal	court	than	in	state	court.101	The	

same	reasoning	applies	with	greater	force	here.	A	statute	of	limitations	merely	extinguishes	a	remedy	after	a	

period	of	time;	Article	3B	declares	that	certain	contractual	provisions	never	had	legal	force	to	begin	with	–	a	

legislative	 judgment	 about	 the	 permissible	 scope	 of	 private	 ordering	 that	 lies	 at	 the	 core	 of	 substantive	

commercial	law.	

Puerto	Rico	law	reinforces	this	conclusion.	The	statute	explicitly	characterizes	Act	75’s	provisions	as	

“of	public	order”	and	declares	that	the	rights	they	establish	“cannot	be	waived.”102	The	Puerto	Rico	Court	of	

Appeals	in	Caribe	RX	Services	held	that	“the	voluntariness	of	such	an	agreement,	contrary	to	what	the	Grifols	

corporations	 allege,	 does	 not	 defeat	 the	 mandate	 of	 the	 law.”103	 Article	 3B	 thus	 represents	 a	 substantive	

judgment	that	forum	selection	clauses	are	unenforceable	regardless	of	voluntary	agreement	–	a	conclusion	that	

follows	naturally	from	the	“de	orden	público”	framework,	under	which	the	parties’	private	intentions	cannot	

override	the	legislature’s	determination	of	the	public	interest.104	

A	 rule	 that	 declares	 certain	 contractual	 provisions	 void	 –	 not	 voidable,	 not	 subject	 to	 judicial	

discretion,	but	void	–	is	a	rule	about	the	substance	of	contractual	rights,	and	federal	courts	sitting	in	diversity	

are	obligated	to	apply	it.	

That	Article	3B	is	outcome-determinative	reinforces	the	point.	Whether	a	forum	selection	clause	is	

enforced	decisively	shapes	the	litigation	that	follows.	If	the	federal	court	enforces	the	clause	and	dismisses	the	

case,	the	dealer	must	litigate	in	a	distant	forum,	incurring	substantially	greater	litigation	costs,	facing	practical	

 
101	Guaranty	Trust,	326	U.S.	at	109-10	(“[T]he	outcome	of	the	litigation	in	the	federal	court	should	be	substantially	the	same,	so	far	as	legal	
rules	determine	the	outcome	of	a	 litigation,	as	 it	would	be	 if	tried	 in	a	State	court.	The	nub	of	the	policy	that	underlies	Erie	R.	Co.	v.	
Tompkins	is	that	for	the	same	transaction	the	accident	of	a	suit	by	a	non-resident	litigant	in	a	federal	court	instead	of	in	a	State	court	a	
block	away,	should	not	lead	to	a	substantially	different	result.”).	
102	10	L.P.R.A.	§	278c	(“The	provisions	of	this	chapter	are	of	public	order	and,	therefore,	the	rights	determined	in	this	chapter	for	the	benefit	
of	the	dealer	cannot	be	waived.”).	
103	Caribe	RX	Servs.,	2014	WL	25	27399,	at	*4	(author’s	translation	from	Spanish	original)	(holding	that	Article	3B’s	prohibition	applies	
regardless	of	whether	the	dealer	voluntarily	agreed	to	the	forum	selection	clause).	
104	See	Part	II.C	(discussing	the	“de	orden	público”	regime	and	the	distinction	between	mandatory	and	default	norms	under	Puerto	Rico	
civil	law).	Under	the	civil	law	tradition,	when	the	legislature	designates	a	rule	as	“de	orden	público,”	it	removes	the	matter	from	the	domain	
of	private	autonomy.	The	parties’	consent	is	simply	irrelevant.	



 
 

difficulties	marshaling	evidence	and	witnesses,	and	potentially	confronting	a	court	unfamiliar	with	Act	75’s	

requirements	and	Puerto	Rico’s	public	policies.	Many	dealers	will	 lack	the	resources	to	pursue	 litigation	 in	

distant	forums,	effectively	terminating	their	claims.	

The	Meta	Med	litigation	illustrates	the	stakes.	As	Professor	Coyle	observes,	the	federal	district	court’s	

decision	to	enforce	the	 forum	selection	clause	“deprived	[Mercado]	of	a	 forum	that	might	have	been	more	

receptive	to	her	Law	75	claims.”105	The	Puerto	Rico	Court	of	Appeals	held	in	Caribe	RX	Services	that	such	clauses	

are	unenforceable,	meaning	that	if	the	case	had	proceeded	in	the	commonwealth	court,	Mercado	would	have	

litigated	in	Puerto	Rico	before	judges	experienced	with	Act	75.	By	removing	to	federal	court,	Insulet	obtained	

dismissal	 based	 on	 the	 forum	 selection	 clause	 –	 a	 result	 that	 would	 not	 have	 been	 obtained	 in	 the	

commonwealth	court.	Rights	should	not	“vary	according	to	whether	enforcement	was	sought	in	the	state	or	in	

the	federal	court.”106	

The	 practical	 realities	 of	 Act	 75	 litigation	 sharpen	 this	 conclusion.	 Many	 dealer	 disputes	 involve	

relatively	 modest	 amounts	 compared	 to	 the	 costs	 of	 complex	 commercial	 litigation.	 A	 dealer	 facing	 the	

prospect	of	litigating	in	California,	Illinois,	or	Massachusetts	–	hiring	local	counsel,	traveling	for	depositions	

and	court	appearances,	paying	for	document	transportation,	and	overcoming	the	unfamiliarity	of	courts	with	

Act	75	–	may	find	that	the	cost	of	litigation	exceeds	the	potential	recovery.	The	forum	selection	clause	thus	

operates	as	a	de	facto	waiver	of	Act	75	rights,	exactly	what	Article	3B	was	designed	to	prevent.	Federal	courts’	

characterization	of	the	enforceability	of	forum	selection	clauses	as	procedural	cannot	overcome	these	realities.	

The	location	where	litigation	occurs	affects	substantive	rights	and	outcomes,	not	merely	the	mechanics	of	how	

litigation	proceeds.	

B.		 NO	FEDERAL	AUTHORITY	DISPLACES	ARTICLE	3B	

Having	established	that	Article	3B	is	substantive,	outcome-determinative	state	law,	the	next	question	

is	whether	any	federal	authority	–	a	Federal	Rule	of	Civil	Procedure,	a	federal	statute,	or	a	valid	body	of	federal	

common	law	–	requires	a	different	result.	The	answer,	at	each	level,	is	no.	

 
105	Coyle,	supra	note	78	(observing	that	the	Meta	Med	court’s	enforcement	of	the	forum	selection	clause	“deprived	[Mercado]	of	a	forum	
that	might	have	been	more	receptive	to	her	Law	75	claims”).	
106	Erie,	304	U.S.	at	75.	



 
 

First,	no	Federal	Rule	of	Civil	Procedure	is	on	point.	Under	Hanna	v.	Plummer,	when	a	valid	Federal	

Rule	directly	conflicts	with	state	law,	the	Federal	Rule	controls	provided	it	“really	regulates	procedure.”107	But	

the	federal	district	courts	in	Puerto	Rico	have	not	identified	any	specific	Federal	Rule	that	requires	enforcement	

of	forum	selection	clauses.	Instead,	they	rely	on	federal	common	law	developed	in	cases	like	Bremen.	

The	First	Circuit	treats	motions	to	dismiss	based	on	forum	selection	clauses	as	Rule	12(b)(6)	motions	

for	failure	to	state	a	claim.108	Rule	12(b)(6),	however,	is	merely	a	procedural	vehicle	for	raising	the	issue	–	it	does	

not	establish	any	substantive	standard	for	when	forum	selection	clauses	must	be	enforced.	The	content	of	the	

standard	comes	from	Bremen	and	its	progeny,	which	constitute	federal	common	law	rather	than	a	Federal	Rule	

of	Civil	Procedure	or	federal	statute.109	If	a	Federal	Rule	directly	governed	forum	selection	clause	enforceability,	

the	analysis	would	proceed	under	Hanna’s	Rules	Enabling	Act	track,	and	the	Federal	Rule	would	likely	prevail.	

But	no	such	Rule	exists.	The	applicable	track	is	Erie’s	unguided	analysis,	under	which	federal	common	law	may	

not	displace	state	substantive	law	absent	a	compelling	reason.	

Second,	no	 federal	statute	governs	 forum	selection	clauses.	 Federal	courts	sometimes	conflate	 the	

enforcement	 of	 forum	 selection	 clauses	 with	 the	 enforcement	 of	 arbitration	 agreements	 under	 the	 FAA,	

suggesting	that	if	the	FAA	preempts	Article	3B’s	prohibition	on	arbitration	clauses,	then	federal	policy	must	

likewise	preempt	Article	3B’s	prohibition	on	forum	selection	clauses.110	This	reasoning	reflects	a	fundamental	

misunderstanding	of	preemption	principles.	The	FAA	is	a	federal	statute	that	Congress	enacted	pursuant	to	its	

Commerce	Clause	authority,	and	the	Supreme	Court	has	held	that	the	FAA’s	preemptive	scope	extends	to	state	

laws	that	single	out	arbitration	agreements	for	disfavored	treatment.111	The	Supremacy	Clause	of	the	Federal	

 
107	Hanna,	380	U.S.	at	471-72	(holding	that	when	a	Federal	Rule	of	Civil	Procedure	directly	conflicts	with	state	law,	the	Federal	Rule	prevails	
provided	it	“really	regulates	procedure”	within	the	meaning	of	the	Rules	Enabling	Act,	28	U.S.C.	§	2072).	
108	See	Rivera	v.	Centro	Médico	de	Turabo,	Inc.,	575	F.3d	10,	15	(1st	Cir.	2009)	(reviewing	dismissal	based	on	a	forum	selection	clause	under	
the	Rule	12(b)(6)	standard).	Although	the	Supreme	Court	held	in	Atlantic	Marine	Construction	Co.	v.	United	States	District	Court,	571	
U.S.	49,	60–61	(2013),	that	the	proper	mechanism	for	enforcing	a	forum	selection	clause	pointing	to	another	federal	forum	is	a	motion	to	
transfer	under	28	U.S.C.	§	1404(a),	the	First	Circuit	continues	to	apply	the	Rule	12(b)(6)	standard	when	the	selected	forum	is	a	non-federal	
forum.	Neither	Rule	12(b)(6)	nor	§	1404(a)	establishes	a	substantive	standard	requiring	enforcement;	both	are	procedural	vehicles.	
109	The	distinction	between	a	Federal	Rule	and	 federal	common	 law	 is	dispositive	under	Erie’s	 two-track	 framework.	 If	a	Federal	Rule	
directly	governed	 forum	selection	clause	enforceability,	 the	analysis	would	proceed	under	Hanna’s	Rules	Enabling	Act	 track,	and	 the	
Federal	Rule	would	likely	prevail.	Because	no	such	Rule	exists,	the	applicable	track	is	Erie’s	unguided	“twin	aims”	analysis,	under	which	
federal	common	law	may	not	displace	state	substantive	law	when	doing	so	would	promote	forum	shopping	or	inequitable	outcomes.	
110	See,	e.g.,	Medika	Int’l,	Inc.	v.	Scanlan	Int’l,	Inc.,	830	F.	Supp.	81	(D.P.R.	1993)	(holding,	in	an	Act	75	case,	that	Bremen’s	“presumption	in	
favor	of	forum-selection	clauses	is	especially	relevant	in	the	diversity	context	when	the	Federal	Arbitration	Act	preempts	state	contract	
law”	—	a	formulation	that	conflates	the	FAA’s	statutory	preemptive	force	with	Bremen’s	non-statutory	common	law	authority).	
111	See	Southland	Corp.	v.	Keating,	465	U.S.	1,	10-16	(1984)	(holding	that	the	FAA	applies	in	state	courts	and	preempts	contrary	state	law);	
AT&T	Mobility	 LLC	v.	Concepcion,	 563	U.S.	 333,	 339–44	 (2011)	 (holding	 that	 the	 FAA	preempts	state	 laws	 that	 single	out	arbitration	
agreements	for	disfavored	treatment).	



 
 

Constitution	 gives	 congressional	 judgment	 preemptive	 force.	 No	 analogous	 federal	 statute	 mandates	 the	

enforcement	of	forum	selection	clauses.	

The	Puerto	Rico	Supreme	Court’s	decision	in	World	Films,	Inc.	v.	Paramount	Pictures	Corp.	held	that	

the	FAA	preempts	Article	3B’s	prohibition	on	arbitration	outside	Puerto	Rico,	because	the	FAA	reflects	a	strong	

federal	policy	favoring	arbitration	that	Congress	enacted	into	federal	statutory	law.112	The	Court	of	Appeals	in	

Caribe	RX	Services	correctly	distinguished	World	Films,	noting	that	it	“was	limited	to	whether	the	prohibition	

in	Article	3B	regarding	the	arbitrability	of	controversies	related	to	a	distribution	contract	was	displaced	by	the	

federal	statute,”	and	that	“there	was	no	declaration	of	unconstitutionality”	that	would	affect	the	remainder	of	

Article	3B.113	

The	 distinction	 is	 structural,	 not	 merely	 formal.	 Arbitration	 changes	 the	 fundamental	 nature	 of	

dispute	 resolution	 by	 substituting	 a	 private	 decision-maker	 for	 a	 court,	 eliminating	 many	 procedural	

protections,	 and	 strictly	 limiting	 appellate	 review.	 Congress	made	 a	 policy	 judgment	 that	 the	 benefits	 of	

arbitration	warrant	 overriding	 state	 policies	 that	 disfavor	 it.	 Forum	 selection	 clauses,	 by	 contrast,	 merely	

change	which	court	will	adjudicate	the	dispute;	they	do	not	change	the	nature	of	adjudication	or	implicate	

uniquely	federal	interests.	The	preemptive	force	of	the	FAA	derives	from	its	status	as	a	federal	statute	–	a	source	

of	authority	that	Bremen’s	common	law	rule	does	not	possess.	

Third,	Bremen’s	federal	common	law	does	not	displace	state	substantive	law	in	diversity	cases.	This	is	

the	central	point.	Erie	established	that	federal	courts	cannot	create	general	federal	common	law	that	displaces	

state	substantive	law.114	The	prohibition	is	not	absolute	–	federal	common	law	may	develop	in	narrow	enclaves	

where	the	Constitution	or	Congress	authorizes	it	–		but	the	enforceability	of	forum	selection	clauses	in	state	

law	distribution	agreements	does	not	fall	within	any	recognized	enclave.115	

 
112	World	Films,	125	P.R.	Dec.	352,	364	(1990)	(holding	that	the	FAA	preempts	Article	3B’s	prohibition	on	arbitration	clauses	in	distribution	
agreements,	because	the	FAA	reflects	a	congressional	policy	favoring	enforcement	of	arbitration	agreements	that	carries	preemptive	force	
under	the	Supremacy	Clause).	
113	Caribe	RX	Servs.,	2014	WL	2527399,	at	*4	(author’s	translation	from	Spanish	original)	(distinguishing	World	Films	and	holding	that	the	
FAA	preemption	analysis	does	not	extend	to	forum	selection	clauses,	which	are	not	governed	by	any	comparable	federal	statute).	
114	Erie,	304	U.S.	at	78	(“There	is	no	federal	general	common	law.”).	
115	See	Boyle	v.	United	Techs.	Corp.,	487	U.S.	500,	504-07	(1988)	(recognizing	that	federal	common	law	may	displace	state	law	in	areas	of	
“uniquely	federal	interest”	where	a	“significant	conflict”	exists	between	an	identifiable	federal	policy	and	the	operation	of	state	law).	The	
enforceability	of	 forum	 selection	clauses	 in	 state	 law	distribution	agreements	does	 not	 fall	within	any	 recognized	enclave	of	 federal	
common	law.	Congress	has	not	enacted	legislation	governing	forum	selection	clause	enforceability	in	diversity	cases.	No	uniquely	federal	
interest	requires	that	all	such	clauses	be	enforced	according	to	a	uniform	national	standard.	Nothing	in	the	Constitution	prevents	states	



 
 

Bremen	 involved	 a	 federal	 admiralty	 case	 –	 a	 contract	 between	a	 German	 towing	 company	and	a	

Houston-based	drilling	company	for	the	towage	of	a	drilling	rig	from	the	Gulf	of	Mexico	to	the	Adriatic	Sea	–	

not	 a	 diversity	 case	 requiring	 the	 application	 of	 state	 law.116	 In	 admiralty,	 federal	 courts	 properly	 develop	

uniform	 federal	common	 law	 because	maritime	 law	 is	constitutionally	committed	 to	 federal	courts	under	

Article	 III	 and	 requires	 national	uniformity	 to	govern	commerce	across	 international	waters	and	 between	

ports.117	Those	concerns	do	not	apply	to	state	law	distribution	agreements	litigated	in	diversity	 jurisdiction.	

Extending	Bremen’s	admiralty-based	 framework	to	override	substantive	state	 law	 in	a	diversity	case	 inverts	

Erie’s	logic:	it	treats	federal	common	law	as	a	source	of	authority	to	displace	state	law	in	precisely	the	context	

where	Erie	holds	it	may	not.	

Nor	does	Bremen	support	the	proposition	–	implicit	in	the	federal	courts’	reasoning	–	that	state	public	

policy	is	entitled	to	less	respect	than	federal	public	policy	when	evaluating	the	enforceability	of	forum	selection	

clauses.	The	Meta	Med	court,	for	example,	noted	that	cases	refusing	to	enforce	forum	selection	clauses	based	

on	 public	 policy	 typically	 involve	 federal	 statutes,	 such	 as	 antitrust	 laws,	 rather	 than	 state	 commercial	

regulations.118	But	this	distinction	finds	no	support	in	Erie	or	Bremen.	Erie’s	basic	premise	is	that	federal	courts	

sitting	in	diversity	must	apply	state	law,	including	state	public	policies.	If	state	public	policy	carries	less	weight	

than	federal	public	policy,	then	federal	courts	are	effectively	creating	a	hierarchy	in	which	federal	judge-made	

rules	trump	state	legislative	determinations	–	exactly	what	Erie	forbids.	

Bremen	itself	did	not	create	such	a	hierarchy.	The	Supreme	Court	stated	that	forum	selection	clauses	

should	not	be	enforced	when	doing	so	would	“contravene	a	strong	public	policy	of	the	forum	in	which	suit	is	

 
from	declaring	certain	forum	selection	clauses	void	as	contrary	to	public	policy.	Cf.	Atherton	v.	FDIC,	519	U.S.	213,	226	(1997)	(declining	to	
create	federal	common	law	where	no	“significant	conflict”	between	a	federal	interest	and	state	law	had	been	demonstrated).	
116	M/S	Bremen,	407	U.S.	at	2-8	(involving	a	freely	negotiated	contract	between	a	German	towing	company	and	a	Houston-based	drilling	
company	for	towage	of	a	drilling	rig	across	the	Atlantic,	litigated	under	the	Court’s	admiralty	jurisdiction).	Bremen’s	factual	context	–	a	
contract	 between	 sophisticated	 international	 commercial	 parties	 in	 an	 admiralty	 setting	 –	 bears	 little	 resemblance	 to	 the	 adhesive	
distribution	agreements	at	issue	in	Act	75	cases.	
117	See	Romero	v.	Int’l	Terminal	Operating	Co.,	358	U.S.	354,	373	(1959)	(recognizing	that	“the	corpus	of	admiralty	law	is	federal	in	the	sense	
that	it	derives	from	the	implications	of	Article	III	evolved	by	the	courts”	and	that	“state	law	must	yield	to	the	needs	of	a	uniform	federal	
maritime	law”).	The	constitutional	commitment	of	maritime	law	to	federal	courts	is	textually	grounded	in	Article	III,	§	2.	No	comparable	
textual	commitment	exists	for	the	enforceability	of	forum	selection	clauses	in	state	law	contracts.	
118	See	Meta	Med,	2024	WL	1763610,	at	*9-10	(analyzing	Article	3B’s	public	policy	under	Bremen’s	third	factor	and	concluding	that	it	does	
not	constitute	a	sufficiently	strong	public	policy	to	defeat	enforcement);	id.	at	*10	(citing	cases	in	which	courts	refused	to	enforce	forum	
selection	clauses	based	on	federal	statutory	policies	while	distinguishing	state	statutory	policies	as	carrying	less	weight).	



 
 

brought,	whether	declared	by	statute	or	by	judicial	decision.”119	The	phrase	“forum	in	which	suit	is	brought”	

naturally	encompasses	the	state	forum	and	its	public	policies	when	a	suit	is	brought	in	a	federal	court	sitting	

in	 diversity	 jurisdiction.	 Reading	 Bremen’s	 third	 factor	 to	 exclude	 state	 public	 policy	 would	 render	 it	

meaningless	in	diversity	cases,	where	the	applicable	substantive	law	–	and	thus	the	relevant	public	policy	–	is	

by	definition	state	law.	

The	cases	federal	courts	cite	for	the	contrary	proposition	do	not	support	it.	In	Mitsubishi	Motors	Corp.	

v.	Soler	Chrysler-Plymouth,	Inc.	–	itself	a	case	arising	from	a	distribution	agreement	with	a	Puerto	Rico	dealer	

–	the	Supreme	Court	enforced	an	arbitration	clause	requiring	arbitration	of	federal	antitrust	claims,	but	the	

Court	was	careful	to	note	that	it	would	not	enforce	a	clause	that	operated	“in	tandem	as	a	prospective	waiver	of	

a	party’s	right	to	pursue	statutory	remedies	for	antitrust	violations.”120	The	Court	subsequently	reaffirmed	this	

principle	 –	 even	 as	 it	 narrowed	 the	doctrine’s	 practical	 scope	 –	 in	American	 Express	 Co.	 v.	 Italian	 Colors	

Restaurant.121	

The	 same	concern	applies	 to	Act	 75	 cases.	 If	 enforcing	a	 forum	selection	clause	would	effectively	

deprive	dealers	of	Act	75’s	non-waivable	protections	–	either	because	of	prohibitive	costs	or	because	the	chosen	

forum	would	not	properly	apply	Act	75	–	then	Bremen’s	third	factor	should	preclude	enforcement.	Nothing	in	

Mitsubishi	 or	 Italian	 Colors	 suggests	 that	 this	 analysis	 is	 limited	 to	 federal	 statutory	 rights;	 the	 “effective	

vindication”	concern	is	equally	urgent	when	the	rights	at	stake	are	state	statutory	rights	that	the	state	legislature	

has	declared	non-waivable.	

 
119	M/S	Bremen,	407	U.S.	at	15.	The	phrase	“whether	declared	by	statute	or	by	judicial	decision”	confirms	that	the	public	policy	inquiry	
encompasses	legislative	enactments	–	which	is	precisely	what	Article	3B	represents.	
120	Mitsubishi	Motors	Corp.,	473	U.S.	at	637	n.19	 (noting	that	 “in	the	event	the	choice-of-forum	and	choice-of-law	clauses	operated	 in	
tandem	as	a	prospective	waiver	of	a	party’s	right	to	pursue	statutory	remedies	for	antitrust	violations,	we	would	have	little	hesitation	in	
condemning	the	agreement	as	against	public	policy”).	Notably,	Mitsubishi	itself	involved	a	Puerto	Rico	dealer	–	Soler	Chrysler-Plymouth,	
Inc.	–	and	a	distribution	agreement,	making	the	Supreme	Court’s	recognition	of	the	“prospective	waiver”	concern	directly	relevant	to	the	
Act	75	context.	
121	American	Express	Co.	v.	Italian	Colors	Restaurant,	570	U.S.	228,	235-36	(2013)	(acknowledging	the	“effective	vindication”	exception	as	
originating	in	Mitsubishi’s	“prospective	waiver”	dictum,	while	narrowing	its	practical	application	in	the	arbitration	context).	Although	
Italian	Colors	 limited	the	circumstances	 in	which	cost	alone	defeats	an	arbitration	clause,	 the	underlying	principle	–	that	contractual	
provisions	should	not	be	enforced	when	they	operate	as	a	prospective	waiver	of	statutory	rights	–	remains	good	law	and	applies	with	full	
force	to	forum	selection	clauses	in	Act	75	cases,	where	the	waiver	of	rights	is	not	merely	a	matter	of	litigation	expense	but	of	legislative	
prohibition.	



 
 

C.		 THE	DIVERGENCE	CREATES	THE	FORUM	SHOPPING	ERIE	CONDEMNED	

The	 practical	 effect	 of	 the	 federal-commonwealth	 court	 divergence	 confirms	 what	 the	 doctrinal	

analysis	 establishes.	 The	 current	 regime	 creates	 precisely	 the	 forum	 shopping	 that	 Erie	 condemned	 as	

intolerable.	 As	 the	 Court	 explained,	 allowing	different	 law	 to	 apply	 in	 federal	 and	 state	 courts	 “rendered	

impossible	equal	protection	of	the	law”	and	made	rights	“vary	according	to	whether	enforcement	was	sought	

in	the	state	or	in	the	federal	court.”122	This	is	exactly	what	occurs	in	Puerto	Rico.	

A	dealer	filing	an	Act	75	action	in	commonwealth	court	can	expect	the	forum	selection	clause	to	be	

invalidated	 under	 Caribe	 RX	 Services,	 proceed	 to	 litigate	 the	 merits	 in	 Puerto	 Rico,	 obtain	 preliminary	

injunctive	relief	if	appropriate,	and	ultimately	vindicate	Act	75	rights	before	judges	familiar	with	the	statute.	

The	same	dealer	whose	case	is	removed	to	federal	court	will	be	sent	to	Massachusetts,	California,	or	wherever	

the	manufacturer	prefers	to	litigate,	must	bear	the	substantially	higher	costs	of	distant	litigation,	faces	courts	

potentially	unfamiliar	with	Act	75,	and	may	ultimately	abandon	the	claim	if	litigation	costs	exceed	potential	

recovery.	The	dealer’s	substantive	rights	under	Puerto	Rico	law	have	not	changed;	only	the	courthouse	has.	

This	arbitrary	difference	creates	obvious	incentives	for	strategic	behavior.	Manufacturers	remove	every	

possible	case	to	federal	court	or	file	preemptive	declaratory	judgment	actions	in	federal	court.	Dealers	race	to	

file	 in	commonwealth	court	and	oppose	removal.	Neither	party’s	 forum	choice	 is	driven	by	convenience	or	

other	legitimate	considerations.	Instead,	both	parties	focus	single-mindedly	on	securing	the	forum	that	will	

produce	the	outcome	they	want	on	the	forum	selection	clause	issue.	

	

As	Professor	Coyle	has	observed,	the	divergence	creates	an	Erie	problem	because	parties	can	obtain	

“conflicting	 results	 in	 state	and	 federal	court	on	 the	same	 issue	 in	 the	same	 jurisdiction.”123	The	 resources	

devoted	 to	 this	 jurisdictional	warfare,	which	add	 nothing	 to	 the	 resolution	of	 the	underlying	commercial	

dispute,	are	a	direct	consequence	of	the	federal	courts’	refusal	to	apply	Puerto	Rico’s	substantive	law.	

 
122	Erie,	304	U.S.	at	74-75.	
123	Coyle,	supra	note	78	(observing	that	the	divergence	between	federal	and	commonwealth	courts	on	forum	selection	clause	enforceability	
in	Act	75	cases	creates	an	Erie	problem	because	parties	can	obtain	“conflicting	results	in	state	and	federal	court	on	the	same	issue	in	the	
same	jurisdiction”).	



 
 

In	sum,	the	enforcement	of	forum	selection	clauses	in	Act	75	cases	by	federal	courts	in	Puerto	Rico	

constitutes	 a	 clear	 Erie	 violation.	 Article	 3B	 is	 a	 substantive	 state	 law	 that	 declares	 certain	 contractual	

provisions	 void	 as	 contrary	 to	 public	 policy.	 Whether	 such	 provisions	 are	 enforceable	 is	 outcome-

determinative.	No	federal	statute	or	Federal	Rule	of	Civil	Procedure	requires	enforcement	of	forum	selection	

clauses	in	diversity	cases.	The	federal	common	law	developed	in	Bremen	does	not	displace	state	substantive	

law	under	Erie.	And	the	divergence	between	federal	and	commonwealth	courts	creates	precisely	the	forum	

shopping	and	 inequitable	administration	of	 justice	 that	Erie	condemned.	What	remains	 is	 to	consider	 the	

paths	through	which	this	problem	might	be	resolved.	

V.			CRITICAL	ANALYSIS	AND	PATHS	FORWARD	

Having	established	in	Part	IV	that	Article	3B	is	substantive	state	law	that	Erie	requires	federal	courts	

to	apply	in	diversity	cases,	this	Part	turns	to	the	practical	implications	of	that	conclusion.	Section	A	examines	

why	neither	the	Supreme	Court’s	post-Bremen	forum	selection	clause	jurisprudence	nor	the	policy	arguments	

federal	 courts	 have	 invoked	 in	 support	 of	 enforcement	 can	 justify	 the	 current	 federal	 practice.	 Section	 B	

identifies	the	institutional	actors	best	positioned	to	resolve	the	federal-commonwealth	court	divergence	–	the	

Puerto	Rico	Supreme	Court,	the	First	Circuit,	and	the	Puerto	Rico	legislature	–	and	evaluates	the	mechanisms	

available	to	each.	Section	C	develops	an	independent	analytical	framework	drawn	from	the	Supreme	Court’s	

arbitration	jurisprudence	–	the	“effective	vindication”	doctrine	–	that	provides	an	additional	basis	for	refusing	

to	enforce	forum	selection	clauses	in	Act	75	cases,	even	for	courts	that	remain	unpersuaded	by	the	Erie	analysis	

alone.	Together,	 these	 three	 lines	of	 analysis	 reinforce	 a	 single	 conclusion:	 the	 current	 federal	 practice	of	

enforcing	forum	selection	clauses	in	Act	75	cases	is	doctrinally	indefensible,	practically	harmful,	and	ripe	for	

correction.	

A.		 THE	INDEFENSIBILITY	OF	THE	CURRENT	FEDERAL	PRACTICE	

The	preceding	analysis	has	demonstrated	that	federal	courts’	enforcement	of	forum	selection	clauses	

in	Act	75	cases	cannot	be	reconciled	with	Erie’s	mandate	to	apply	state	substantive	law	in	diversity	cases.	Article	

3B	 is	 substantive	 state	 law.	 It	 declares	 certain	 contractual	 provisions	 void.	 Its	 application	 is	 outcome-

determinative.	No	federal	statute	or	Federal	Rule	of	Civil	Procedure	requires	enforcement	of	forum	selection	



 
 

clauses.124	And	Bremen’s	 federal	common	 law	rules	were	developed	 in	admiralty,	 not	diversity,	and	cannot	

displace	state	substantive	 law	under	Erie.125	The	reasoning	that	has	sustained	the	 federal	practice	 for	three	

decades	does	not	withstand	scrutiny	under	these	principles.	

The	Supreme	Court’s	subsequent	forum	selection	clause	decisions	have	not	resolved	the	tension	this	

article	identifies.	In	Stewart	Organization,	the	Court	held	that	28	U.S.C.	§	1404(a)	–	the	federal	transfer	statute	

–	governs	motions	to	transfer	cases	to	the	venue	specified	in	a	forum	selection	clause.126	But	§	1404(a)	addresses	

only	transfer	between	federal	courts;	it	does	not	govern	motions	to	dismiss	in	favor	of	a	non-federal	forum,	nor	

does	it	address	whether	the	clause	is	valid	as	a	matter	of	state	contract	law.127	Justice	Scalia	recognized	this	gap	

in	dissent,	arguing	that	because	no	federal	statute	or	Rule	of	Procedure	governs	the	validity	of	a	forum	selection	

clause,	the	Rules	of	Decision	Act	mandates	use	of	state	law	–	precisely	the	position	this	article	advances.128	

More	recently,	in	Atlantic	Marine	Construction	Co.,	the	Court	reaffirmed	that	§	1404(a)	provides	the	

procedural	mechanism	for	enforcing	forum	selection	clauses	designating	another	federal	forum,	while	forum	

non	conveniens	governs	clauses	pointing	to	non-federal	forums.129	Yet	even	Atlantic	Marine	did	not	address	

 
124	See	Part	IV.A,	supra	(analyzing	Article	3B	under	the	Guaranty	Trust	outcome-determinative	test	and	concluding	that	the	provision	is	
substantive	 state	 law	whose	 application	 produces	materially	different	 litigation	outcomes	 in	 federal	 and	 commonwealth	 courts).	 No	
provision	of	the	Federal	Rules	of	Civil	Procedure	speaks	to	the	enforceability	of	contractual	forum	selection	clauses.	Cf.	Hanna,	380	U.S.	
at	470	(holding	that	where	a	Federal	Rule	of	Civil	Procedure	is	“on	point,”	the	Rule	governs	and	the	Erie	analysis	is	displaced	by	the	inquiry	
into	whether	the	Rule	was	validly	adopted	under	the	Rules	Enabling	Act).	
125	See	Part	IV.B,	supra	(demonstrating	that	Bremen’s	federal	common	law	rules,	developed	under	the	Court’s	admiralty	jurisdiction,	have	
no	preemptive	 force	over	 state	 substantive	 law	 in	diversity	 cases);	M/S	 Bremen,	 407	U.S.	 at	 2-8	 (arising	under	 the	 Court’s	 admiralty	
jurisdiction	and	involving	a	towage	contract	between	international	commercial	parties	for	transport	of	a	drilling	rig	across	the	Atlantic).	
Even	when	the	Court	subsequently	extended	Bremen’s	framework	to	non-negotiated	forum	selection	clauses	in	form	contracts,	it	did	so	
in	another	admiralty	case.	See	Carnival	Cruise	Lines,	Inc.	v.	Shute,	499	U.S.	585,	593-97	(1991)	(upholding	a	forum	selection	clause	in	a	
passenger	cruise	 ship	 ticket	under	Bremen’s	 reasonableness	analysis).	The	Court’s	 forum	selection	clause	 jurisprudence	 thus	 remains	
rooted	entirely	in	admiralty	–	a	context	in	which	federal	common	law	governs	of	its	own	force	–	and	has	never	held	that	Bremen’s	framework	
displaces	state	substantive	law	in	diversity	cases.	
126	Stewart	Org.,	Inc.	v.	Ricoh	Corp.,	487	U.S.	22,	28-29	(1988)	(holding	that	because	“federal	law,	specifically	28	U.S.C.	§	1404(a),	governs	
the	District	Court’s	decision	whether	to	give	effect	to	the	parties’	forum-selection	clause,”	the	federal	court	need	not	apply	Alabama	law	
disfavoring	enforcement	of	such	clauses).	
127	Id.	at	28.	Section	1404(a)	provides:	“For	the	convenience	of	parties	and	witnesses,	in	the	interest	of	justice,	a	district	court	may	transfer	
any	civil	action	to	any	other	district	or	division	where	it	might	have	been	brought	or	to	any	district	or	division	to	which	all	parties	have	
consented.”	28	U.S.C.	§	1404(a).	By	its	terms,	the	statute	governs	transfer	between	federal	district	courts;	it	does	not	address	the	antecedent	
question	of	whether	a	forum	selection	clause	is	valid	as	a	matter	of	state	contract	law,	nor	does	it	authorize	dismissal	of	a	case	in	favor	of	a	
non-federal	forum.	
128	 Id.	at	40	 (Scalia,	 J.,	dissenting)	 (“Since	no	 federal	statute	or	Rule	of	Procedure	governs	the	validity	of	a	 forum-selection	clause,	the	
remaining	issue	is	whether	federal	courts	may	fashion	a	judge-made	rule	to	govern	the	question.	If	they	may	not,	the	Rules	of	Decision	
Act,	28	U.S.C.	§	1652,	mandates	use	of	state	law.”).	 Justice	Scalia	further	warned	that	the	majority’s	approach	would	create	“significant	
encouragement	to	forum	shopping,”	because	“[i]n	a	State	with	law	unfavorable	to	validity,	plaintiffs	who	seek	to	avoid	the	effect	of	a	clause	
will	be	encouraged	to	sue	in	state	court,	and	non-resident	defendants	will	be	encouraged	to	shop	for	more	favorable	law	by	removing	to	
federal	court.”	Id.	This	is	precisely	the	dynamic	that	exists	today	in	Puerto	Rico	under	Act	75.	
129	Atl.	Marine	Constr.	Co.	v.	United	States	Dist.	Court,	571	U.S.	49,	59-60	(2013)	(holding	that	§	1404(a)	provides	the	proper	procedural	
mechanism	for	enforcing	forum	selection	clauses	designating	another	federal	forum,	and	that	forum	non	conveniens	applies	when	the	
clause	designates	a	non-federal	forum).	



 
 

the	antecedent	question	at	issue	here:	whether	a	state	statute	declaring	forum	selection	clauses	void	must	be	

given	effect	as	substantive	state	law	under	Erie.130	The	Court’s	forum	selection	clause	jurisprudence	has	thus	

developed	almost	entirely	in	contexts	–	admiralty,	transfer	between	federal	courts	–	that	do	not	implicate	the	

Erie	problem	this	article	identifies.	

Federal	courts	sometimes	express	frustration	with	state	statutes	that	restrict	forum	selection	clauses,	

characterizing	them	as	parochial	and	contrary	to	sound	commercial	policy.131	But	policy	disagreements	do	not	

authorize	 federal	 courts	 sitting	 in	 diversity	 to	 disregard	 state	 substantive	 law.	 As	 the	 Supreme	 Court	 has	

emphasized	since	Erie,	a	federal	court	exercising	diversity	jurisdiction	is	“in	effect,	only	another	court	of	the	

State.”132	If	federal	courts	believe	Article	3B	represents	bad	policy,	the	appropriate	remedy	is	to	encourage	the	

Puerto	Rico	 legislature	to	amend	it	–	not	to	refuse	to	apply	 it.	The	twin	aims	of	Erie	–	discouraging	forum	

shopping	and	avoidance	of	inequitable	administration	of	the	laws	–	exist	precisely	to	prevent	federal	courts	

from	substituting	their	own	policy	views	for	those	of	the	state	legislatures	whose	law	they	are	bound	to	apply.133	

Moreover,	 federal	 courts	 should	 hesitate	 before	 concluding	 that	 Puerto	 Rico’s	 legislature	 acted	

unreasonably	 in	 prohibiting	 forum	 selection	 clauses	 in	 dealer	 distribution	 agreements.	 The	 legislature’s	

concerns,	expressed	in	the	Statement	of	Purpose	accompanying	the	1978	amendment	that	added	Article	3B,	

were	well-founded.134	Forum	selection	clauses	in	distribution	agreements	are	not	the	product	of	arm’s-length	

 
130	The	Atlantic	Marine	Court’s	analysis	presupposes	a	valid	forum	selection	clause	throughout,	noting	that	“there	was	no	dispute”	that	the	
clause	at	issue	was	valid.	Id.	at	62.	The	opinion’s	framework	–	adjusting	the	§	1404(a)	calculus	to	give	a	forum	selection	clause	“controlling	
weight	in	all	but	the	most	exceptional	cases,”	id.	at	63	–	presupposes	that	the	clause	is	valid	under	applicable	law.	When	state	law	declares	
certain	forum	selection	clauses	void	–	as	Article	3B	does	–	the	question	of	validity	precedes	and	is	analytically	distinct	from	the	question	
of	the	procedural	mechanism	by	which	a	valid	clause	should	be	enforced.	
131	See,	e.g.,	Meta	Med,	2024	WL	1763610,	at	*9	-10	(analyzing	Article	3B’s	public	policy	under	Bremen’s	third	factor,	citing	cases	in	which	
courts	refused	to	enforce	forum	selection	clauses	based	on	policies	rooted	in	federal	statutes	such	as	antitrust	laws,	and	concluding	that	
Article	3B’s	prohibition	does	not	rise	to	the	same	level);	Caribbean	Rest.,	23	F.	Supp.	3d	at	78	(applying	Bremen	without	engaging	with	
Article	3B’s	substantive	prohibition).	
132	Guaranty	Trust,	326	U.S.	at	108.	
133Hanna,	380	U.S.	at	468	(identifying	“discouragement	of	forum-shopping	and	avoidance	of	inequitable	administration	of	the	laws”	as	the	
“twin	aims	of	the	Erie	rule”).	The	current	divergence	between	federal	and	commonwealth	courts	on	forum	selection	clause	enforceability	
in	Act	75	cases	is	a	textbook	illustration	of	the	forum	shopping	problem	Erie	was	designed	to	prevent.	See	Coyle,	supra	note	10	(observing	
that	forum	selection	clauses	in	distribution	agreements	“are	enforceable	in	federal	court	but	unenforceable	in	commonwealth	court”	and	
that	“[t]he	opportunities	for	forum	shopping	–	and	the	resultant	Erie	problems	–	are	obvious”).	
134	See	10	L.P.R.A.	§	278	(Statement	of	Purpose)	(finding	that	manufacturers	were	using	“abusive	contractual	clauses”	to	circumvent	Act	
75’s	protections	and	that	legislative	action	was	necessary	to	prevent	such	evasion);	Casellas-Sánchez	&	Loubriel	Carrión,	supra	note	26,	at	
608	n.32	(discussing	the	Statement	of	Purpose	for	the	1978	amendment	to	Act	75	and	the	legislature’s	specific	concern	with	forum	selection	
and	choice-of-law	clauses).	



 
 

negotiation	 between	 sophisticated	 commercial	 parties	 of	 equal	 bargaining	 power	 –	 the	 paradigm	 that	

animated	the	Court’s	analysis	in	Bremen.135	

In	the	Act	75	context,	such	clauses	are	typically	imposed	by	manufacturers	on	local	dealers	as	non-

negotiable	conditions	of	doing	business.	Their	enforcement	can	impose	prohibitive	litigation	costs	on	local	

dealers,	require	them	to	litigate	in	unfamiliar	forums	under	foreign	law,	and	effectively	nullify	the	statutory	

protections	that	the	 legislature	determined	were	necessary	to	address	the	structural	 inequality	 inherent	 in	

distribution	relationships.136	The	legislature	was	not	simply	protecting	local	economic	interests;	it	was	ensuring	

that	a	statutory	scheme	designed	to	prevent	abuses	of	unequal	bargaining	power	could	not	be	circumvented	

through	the	very	mechanism	–	superior	bargaining	power	–	that	the	statute	was	enacted	to	address.137	These	

are	legitimate	policy	considerations	that	fall	squarely	within	the	domain	of	state	substantive	law,	and	federal	

courts	sitting	in	diversity	have	no	authority	to	override	them.	

B.		 PATHS	TOWARD	RESOLUTION	

The	analysis	developed	in	Parts	IV	and	V.A	demonstrates	that	the	current	federal	practice	is	doctrinally	

wrong,	but	identifying	the	error	does	not	by	itself	resolve	it.	Federal	district	courts	in	Puerto	Rico	have	applied	

Bremen	to	forum	selection	clauses	in	Act	75	cases	for	more	than	three	decades,	and	the	absence	of	controlling	

authority	to	the	contrary,	whether	from	the	First	Circuit	or	the	Puerto	Rico	Supreme	Court,	has	permitted	the	

practice	 to	persist	 largely	unchallenged.	 Breaking	 this	cycle	will	 require	affirmative	action	by	one	or	more	

institutional	actors,	each	with	distinct	authority	and	 incentives	to	contribute	to	a	resolution.	Several	paths	

forward	merit	consideration,	and	the	most	effective	resolution	would	likely	require	action	from	more	than	one	

of	them.	

 
135	M/S	Bremen,	 407	U.S.	at	 12	 (emphasizing	 that	 the	clause	at	 issue	was	 “freely	 negotiated”	 between	 “experienced	and	sophisticated	
businessmen”	in	an	international	commercial	transaction).	The	distribution	agreements	at	issue	in	Act	75	cases	bear	little	resemblance	to	
the	freely	negotiated	contract	between	international	commercial	parties	in	Bremen.	
136	See	R.W.	Int’l	Corp.	v.	Welch	Foods,	 Inc.,	88	F.3d	49,	51	(1st	Cir.	 1996)	(“The	Puerto	Rico	Legislature	enacted	Law	75	believing	that	
traditional	contract-law	principles	 had	not	afforded	 local	dealers	adequate	protection	 from	arbitrary	dealer-contract	 terminations	 by	
larger,	 primarily	 mainland-based	 principals	which	 normally	 enjoy	 a	 superior	 bargaining	 position.”);	 10	 L.P.R.A.	 §	 278	 (Statement	 of	
Purpose)	 (finding	 that	manufacturers	were	using	abusive	contractual	practices	 to	circumvent	Act	 75’s	protections	and	 that	 legislative	
action	was	necessary	to	prevent	such	evasion);	Casellas-Sánchez	&	Loubriel	Carrión,	supra	note	26,	at	608	n.32	(discussing	the	legislature’s	
specific	concern	with	the	use	of	forum	selection	and	choice-of-law	clauses	to	undermine	Act	75’s	protections).	
137	See	Caribe	RX	Servs.,	2014	WL	2527399,	at	*4	(author’s	translation	from	Spanish	original)	(reasoning	that	enforcing	forum	selection	
clauses	in	Act	75	distribution	agreements	would	allow	manufacturers	to	use	their	superior	bargaining	power	to	circumvent	the	statute’s	
protections).	



 
 

The	 Puerto	 Rico	 Supreme	 Court	 bears	 a	 significant	 share	 of	 the	 responsibility	 for	 the	 current	

uncertainty.	To	date,	the	only	published	decision	squarely	holding	that	Article	3B	prohibits	forum	selection	

clauses	 in	Act	75	cases	 is	Caribe	RX	Services,	an	opinion	of	the	Puerto	Rico	Court	of	Appeals.138	While	the	

reasoning	for	that	decision	is	thorough	and	well-grounded	in	the	legislative	history	and	the	“de	orden	público”	

regime,	it	lacks	the	precedential	force	of	a	Supreme	Court	decision.	

A	definitive	 ruling	 from	the	Puerto	Rico	 Supreme	Court	 –	one	 that	squarely	holds	 that	Article	 3B	

renders	 forum	 selection	 clauses	 in	 Act	 75	 agreements	 void	 as	 contrary	 to	 public	 policy	 and	 explains	 the	

substantive	policies	supporting	that	conclusion	–	would	make	it	considerably	more	difficult	for	federal	courts	

to	disregard	Article	3B.	Under	Erie,	federal	courts	sitting	in	diversity	are	bound	by	the	decisions	of	the	state’s	

highest	court	on	issues	of	state	law.139	Notably,	the	First	Circuit	itself	has	acknowledged	the	unresolved	nature	

of	 the	Erie	question	 in	 this	area,	observing	 that	 it	 “need	 not	 reach	 the	unsettled	 issue	of	whether	 ‘forum	

selection	clauses	are	to	be	treated	as	substantive	or	procedural	for	Erie	purposes.’”140	A	clear,	published	opinion	

from	 the	 Puerto	 Rico	 Supreme	 Court	would	 force	 federal	 courts	 to	 confront	 that	 issue	 squarely.	 A	 clear,	

published	opinion	 from	 the	 Puerto	 Rico	 Supreme	Court	would	 force	 federal	 courts	 to	confront	 that	 issue	

squarely.	

The	 First	 Circuit,	 for	 its	 part,	 could	 address	 the	 issue	 by	 issuing	 a	 published	 opinion	 examining	

whether	Article	 3B’s	prohibition	on	 forum	selection	clauses	constitutes	substantive	state	 law	 that	must	be	

applied	in	diversity	cases	under	Erie.	To	date,	no	First	Circuit	decision	has	squarely	confronted	this	question.141	

If	the	First	Circuit	were	to	hold,	as	the	analysis	in	this	article	suggests	it	should,	that	Article	3B	is	substantive	

state	law	governing	the	enforceability	of	contractual	provisions	in	Act	75	agreements,	district	courts	in	Puerto	

 
138	Id.	at	*1-6.	
139	Erie,	304	U.S.	at	78	(“Except	in	matters	governed	by	the	Federal	Constitution	or	by	acts	of	Congress,	the	law	to	be	applied	in	any	case	is	
the	law	of	the	state.”);	accord	Gasperini	v.	Ctr.	for	Humanities,	Inc.,	518	U.S.	415,	427	(1996)	(“federal	courts	sitting	in	diversity	apply	state	
substantive	law	and	federal	procedural	law.”).	
140	Rivera	v.	Centro	Médico	de	Turabo,	Inc.,	575	F.3d	10,	15	(1st	Cir.	2009).	The	court’s	decision	to	sidestep	the	Erie	question	–	while	applying	
Bremen’s	federal	common	law	rule	to	enforce	the	clause	–	illustrates	the	analytical	gap	this	article	identifies:	federal	courts	in	Puerto	Rico	
have	consistently	applied	Bremen	without	confronting	whether	Erie	permits	them	to	do	so.	
141	See	Coyle,	supra	note	78	(observing	that	the	divergence	between	federal	and	commonwealth	courts	means	that	forum	selection	clauses	
in	distribution	agreements	“are	enforceable	in	federal	court	but	unenforceable	in	commonwealth	court”	and	that	“[t]he	opportunities	for	
forum	shopping	–	and	the	resultant	Erie	problems	–	are	obvious”).	The	First	Circuit’s	own	acknowledgment	in	Rivera	that	the	substantive-
procedural	classification	of	forum	selection	clauses	under	Erie	remains	“unsettled”	further	confirms	that	no	controlling	appellate	authority	
has	resolved	the	question.	Rivera,	575	F.3d	at	15.	



 
 

Rico	would	be	bound	by	that	ruling.	The	result	would	be	the	immediate	elimination	of	the	forum	shopping	

problem,	because	federal	and	commonwealth	courts	would	be	required	to	apply	the	same	substantive	standard.	

Alternatively,	the	First	Circuit	could	certify	the	question	to	the	Puerto	Rico	Supreme	Court,	allowing	

the	commonwealth’s	highest	tribunal	to	provide	the	authoritative	construction	of	Article	3B	that	federal	courts	

need.142	 Certification	 would	 be	 particularly	 well-suited	 to	 this	 context,	 where	 the	 question	 turns	 on	 the	

interpretation	and	public	policy	significance	of	a	Puerto	Rico	statute	within	Puerto	Rico’s	civil	law	tradition	–	

a	domain	in	which	the	Puerto	Rico	Supreme	Court	has	unique	interpretive	authority.	

The	Puerto	Rico	legislature	could	also	strengthen	Article	3B	by	amending	it	to	clarify	its	scope	and	

purpose.	The	current	text	of	Article	3B	prohibits	contractual	provisions	“that	obligates	a	distributor	to	adjust,	

arbitrate	or	litigate	any	controversy	that	comes	up	regarding	his	dealer	contract	outside	of	Puerto	Rico.”143	While	

this	 language	 is	 broad,	 federal	 courts	 have	 found	ways	 to	 circumvent	 it	 –	 by	 characterizing	 Bremen	 as	 a	

procedural	framework	that	merely	determines	where	litigation	will	occur	rather	than	whether	a	substantive	

right	exists,	and	by	concluding	that	Article	3B’s	public	policy	 is	 insufficiently	strong	to	overcome	Bremen’s	

presumption	of	enforceability.144	

Targeted	 amendments	 could	 close	 these	 gaps.	 The	 legislature	 could,	 for	 example,	 add	 a	 findings	

section	 articulating	 the	 specific	 public	 policies	 supporting	 the	 prohibition	 –	 including	 the	 legislature’s	

determination	 that	 forum	 selection	 clauses	 in	 distribution	 agreements	 are	 typically	 products	 of	 unequal	

bargaining	power	and	operate	as	de	facto	waivers	of	statutory	rights.145	The	legislature	could	further	provide	

that	any	provision	requiring	a	dealer	to	litigate	Act	75	claims	outside	Puerto	Rico	shall	be	deemed	void	ab	initio	

 
142	Puerto	Rico	has	established	procedures	for	the	certification	of	questions	of	commonwealth	law	from	federal	courts.	See	4	L.P.R.A.	§	
24s(g);	see	also	Lehman	Bros.	v.	Schein,	416	U.S.	386,	391	(1974)	(praising	certification	as	a	procedure	that	“in	the	long	run	save[s]	time,	
energy,	and	resources	and	helps	build	a	cooperative	judicial	federalism”).	Certification	would	be	particularly	appropriate	here,	where	the	
question	involves	the	interpretation	and	public	policy	significance	of	a	Puerto	Rico	statute	within	Puerto	Rico’s	civil	law	system	–	a	domain	
in	which	the	Puerto	Rico	Supreme	Court	has	unique	interpretive	authority.	
143	10	L.P.R.A.	§	278b-2.	
144	See	Meta	Med,	2024	WL	1763610,	at	*11-12	(recognizing	Law	75's	public	policy	prohibition	but	concluding	under	the	Bremen	framework	
that	it	does	not	automatically	render	the	forum-selection	clause).	).	
145	Cf.	10	L.P.R.A.	§	278	(Statement	of	Purpose)	(expressing	the	legislature’s	concern	with	abusive	contractual	practices	by	manufacturers,	
though	without	the	specificity	that	a	targeted	amendment	could	provide).	An	express	findings	section	would	give	federal	courts	the	clear	
legislative	signal	that	Article	3B	is	not	an	incidental	procedural	preference,	but	a	substantive	determination	rooted	in	the	 legislature’s	
assessment	of	the	economic	realities	of	distribution	relationships	in	Puerto	Rico.	



 
 

and	unenforceable	in	any	court,	and	that	this	prohibition	reflects	a	substantive	rule	of	Puerto	Rico	law	that	no	

court	may	decline	to	apply	based	on	federal	common	law	principles	developed	outside	the	diversity	context.146	

C.		 THE	EFFECTIVE	VINDICATION	FRAMEWORK	

Even	without	 the	 statutory	 and	 structural	 arguments	 developed	 in	 Parts	 IV	 and	V.A,	 there	 is	 an	

independent	 analytical	 framework	 that	 should	give	 federal	 courts	 pause	 before	 enforcing	 forum	 selection	

clauses	 in	Act	 75	 cases:	 the	 “effective	 vindication”	doctrine	derived	 from	 the	 Supreme	 Court’s	 arbitration	

jurisprudence.	 This	 doctrine	 holds	 that	 contractual	 provisions	 –	 including	 forum	 provisions	 –	 are	

unenforceable	when	 they	 operate	 as	 a	 prospective	waiver	 of	 a	 party’s	 right	 to	 pursue	 statutory	 remedies.	

Although	the	doctrine	developed	in	the	arbitration	context,	 its	underlying	logic	applies	with	equal	force	to	

forum	selection	clauses	that,	whether	alone	or	in	combination	with	choice-of-law	clauses,	effectively	prevent	

an	Act	75	dealer	from	vindicating	the	statutory	rights	the	Puerto	Rico	legislature	created	to	protect	it.	

In	Mitsubishi	Motors	Corp.	v.	Soler	Chrysler-Plymouth,	Inc.,	a	case	involving	a	Puerto	Rico	distribution	

agreement,	 the	 Supreme	 Court	 held	 that	 arbitration	 clauses	 in	 international	 commercial	 contracts	 are	

enforceable	even	when	they	require	 the	arbitration	of	statutory	claims.147	But	 the	Court	 included	a	critical	

caveat:	if	choice-of-forum	and	choice-of-law	clauses	were	to	“operate	in	tandem	as	a	prospective	waiver	of	a	

party’s	 right	 to	 pursue	 statutory	 remedies,”	 the	 Court	 would	 “have	 little	 hesitation	 in	 condemning	 the	

agreement	as	against	public	policy.”148	 	This	“prospective	waiver”	principle	establishes	a	substantive	limit	on	

the	enforceability	of	contractual	forum	provisions	–	a	limit	grounded	not	in	procedural	convenience	but	in	the	

protection	of	statutory	rights.	

The	 Court	 revisited	 this	 principle	 in	American	 Express	 Co.	 v.	 Italian	 Colors	 Restaurant,	 where	 it	

acknowledged	that	the	effective	vindication	exception	originated	in	Mitsubishi’s	prospective	waiver	dictum.149	

 
146	 Such	 language	 would	 respond	 directly	 to	 the	 analytical	 error	 this	 article	 identifies:	 the	 federal	 courts’	 treatment	 of	 Article	 3B’s	
prohibition	as	a	procedural	preference	that	Bremen’s	federal	common	law	rule	may	override,	rather	than	as	a	substantive	rule	of	state	law	
that	Erie	requires	them	to	apply.	See	Part	IV.B-C,	supra.	
147	Mitsubishi	Motors	Corp.	v.	 Soler	Chrysler-Plymouth,	 Inc.,	 473	U.S.	 614,	 626-28	 (1985).	Notably,	 the	case	arose	 from	a	distribution	
agreement	involving	a	Puerto	Rico	dealer	–	Soler	Chrysler-Plymouth,	Inc.,	“a	Puerto	Rico	corporation	with	its	principal	place	of	business	
in	Pueblo	Viejo,	Guaynabo,	Puerto	Rico.”	Id.	at	617.	The	case	thus	involved	the	same	type	of	relationship	and	the	same	jurisdiction	that	
give	rise	to	the	Act	75	forum	selection	clause	problem	this	article	addresses.	
148	Id.	at	637	n.19.	The	Court’s	use	of	the	phrase	“little	hesitation	in	condemning”	signals	the	strength	of	the	principle:	contractual	provisions	
that	operate	to	waive	a	party’s	statutory	rights	prospectively	are	unenforceable	regardless	of	whether	the	waiver	takes	the	form	of	a	choice-
of-law	clause,	an	arbitration	clause,	or	–	as	this	article	argues	–	a	forum	selection	clause	that	achieves	the	same	practical	effect.	
149	Am.	Express	Co.,	570	U.S.	at	235-36.	



 
 

Although	Italian	Colors	narrowed	the	practical	application	of	the	exception	in	the	arbitration	context	–	holding	

that	the	exception	does	not	invalidate	a	class-action	waiver	merely	because	the	cost	of	individually	arbitrating	

a	federal	claim	exceeds	the	potential	recovery	–	the	Court	reaffirmed	that	the	underlying	principle	remains	

good	law.150	A	contractual	provision	that	operates	as	a	“prospective	waiver	of	a	party’s	right	to	pursue	statutory	

remedies”	is	unenforceable	as	against	public	policy.	

This	framework,	properly	adapted,	provides	a	powerful	analytical	tool	for	Act	75	forum	selection	clause	

cases.	The	question	under	 the	effective	vindication	doctrine	would	 be	whether	enforcement	of	 the	 forum	

selection	clause	would	preclude	the	dealer	from	effectively	vindicating	its	Act	75	rights	–	either	because	the	

costs	of	litigating	in	a	distant	forum	are	prohibitive	relative	to	the	dealer’s	resources,	or	because	the	chosen	

forum	would	not	apply	Act	75’s	substantive	protections,	or	because	the	combined	effect	of	the	forum	selection	

and	choice-of-law	clauses	operates	as	a	de	facto	waiver	of	the	dealer’s	statutory	rights.151	

In	 many	 Act	 75	 cases,	 this	 analysis	would	weigh	 heavily	 against	 enforcement.	 Act	 75	 dealers	 are	

typically	small	and	medium-sized	Puerto	Rican	businesses	for	whom	the	cost	of	litigating	on	the	mainland	–	

retaining	 mainland	 counsel,	 transporting	 witnesses,	 managing	 discovery	 across	 jurisdictions	 –	 may	 be	

prohibitive	relative	to	the	amounts	in	controversy.152	When	a	forum	selection	clause	is	coupled	with	a	choice-

of-law	clause	selecting	the	 law	of	a	 jurisdiction	that	does	not	recognize	Act	75’s	protections,	the	combined	

effect	 is	 to	strip	 the	dealer	of	 the	very	statutory	rights	 the	Legislature	enacted	to	protect	 it	 –	precisely	 the	

“prospective	waiver”	scenario	that	Mitsubishi	condemned.153	

 
150	Id.	at	235-36.	The	Court	held	that	“the	fact	that	it	is	not	worth	the	expense	involved	in	proving	a	statutory	remedy	does	not	constitute	
the	elimination	of	the	right	to	pursue	that	remedy.”	Id.	While	Italian	Colors	thus	narrowed	the	exception	in	the	arbitration	context,	its	
reasoning	rested	on	the	premise	that	the	claimant	could	still	present	its	statutory	claims	to	the	arbitrator	–	the	obstacle	was	merely	the	
practical	difficulty	of	 proving	an	antitrust	violation	without	 the	economies	of	 class-wide	proceedings.	The	Act	 75	context	 presents	a	
different	situation:	when	a	forum	selection	clause	removes	an	Act	75	case	from	Puerto	Rico	entirely,	the	risk	is	not	merely	that	vindication	
will	be	more	expensive,	but	that	the	dealer	will	be	denied	application	of	the	very	substantive	law	that	creates	its	cause	of	action.	
151	Cf.	Mitsubishi,	473	U.S.	at	637	n.19	(condemning	the	“prospective	waiver”	scenario	where	choice-of-forum	and	choice-of-law	clauses	
“operate	in	tandem”	to	strip	a	party	of	statutory	rights).	In	a	typical	Act	75	case,	the	manufacturer’s	contract	may	require	the	dealer	to	
litigate	in	New	York	or	Florida	under	the	law	of	that	state	–	a	combined	effect	that	removes	the	case	from	Puerto	Rico’s	courts	and	from	
Puerto	Rico’s	law	simultaneously,	leaving	the	dealer	with	no	forum	in	which	its	Act	75	rights	will	be	recognized.	
152	See	10	L.P.R.A.	§	278	(Statement	of	Purpose)	(expressing	legislative	concern	with	the	vulnerability	of	local	dealers	to	manufacturers’	
superior	economic	power	and	the	use	of	abusive	contractual	clauses	to	circumvent	Law	75’s	protections).	
153	Cf.	Mitsubishi,	473	U.S.	at	637	n.19;	Italian	Colors,	570	U.S.	at	235-36.	When	a	forum	selection	clause	designating	a	non-Puerto	Rico	
forum	is	coupled	with	a	choice-of-law	clause	selecting	the	law	of	a	jurisdiction	that	does	not	recognize	Act	75	protections,	the	combined	
effect	is	functionally	indistinguishable	from	a	prospective	waiver	of	the	dealer’s	statutory	rights:	the	dealer	is	contractually	required	to	
bring	its	claims	in	a	forum	that	will	not	apply	the	law	that	creates	those	claims.	



 
 

Courts	applying	this	framework	would	need	to	evaluate	the	specific	circumstances	of	each	case	rather	

than	applying	a	blanket	presumption	in	favor	of	enforcement.	Relevant	considerations	would	include	(1)	the	

size	and	financial	 resources	of	 the	dealer	 relative	 to	 the	manufacturer;	 (2)	 the	amount	 in	controversy	and	

whether	the	cost	differential	between	litigating	in	Puerto	Rico	and	the	designated	forum	would	be	prohibitive;	

(3)	whether	the	forum	selection	clause	is	accompanied	by	a	choice-of-law	clause	that	would	prevent	application	

of	Act	75;	and	(4)	whether	the	designated	forum’s	courts	have	experience	applying	Act	75’s	protections.154	

This	case-specific	 inquiry	accords	with	Bremen’s	own	 recognition	 that	 forum	selection	clauses	are	

unenforceable	 when	 enforcement	 would	 contravene	 a	 strong	 public	 policy	 of	 the	 forum	 or	 when	 the	

contractual	forum	is	so	inconvenient	as	to	be	effectively	unreasonable.155	The	difference	is	that	the	effective	

vindication	framework	focuses	the	analysis	where	it	belongs	–	on	whether	the	dealer	can	actually	exercise	the	

statutory	rights	the	Legislature	granted	–	rather	than	whether	“public	policy,”	in	the	abstract,	 is	sufficiently	

“strong”	to	overcome	a	generalized	judicial	preference	for	enforcing	forum	selection	clauses.	

To	be	clear,	the	effective	vindication	framework	is	offered	here	as	a	supplementary	analytical	tool	—	

not	as	a	substitute	for	the	Erie	analysis	developed	in	Part	IV,	which	this	article	maintains	is	the	correct	doctrinal	

basis	 for	 requiring	 federal	courts	 to	apply	Article	 3B.	Even	 if	one	were	skeptical	of	 the	argument	 that	Erie	

compels	application	of	Article	3B	in	all	cases,	the	effective	vindication	doctrine	provides	an	independent	basis	

for	refusing	enforcement	in	a	substantial	number	of	Act	75	cases	where	the	clause	would	operate	to	deprive	the	

dealer	of	its	statutory	rights.	At	a	minimum,	courts	that	decline	to	apply	Article	3B	as	a	categorical	rule	should	

be	required	to	conduct	a	rigorous,	effective	vindication	analysis	before	enforcing	a	forum	selection	clause	that	

would	remove	an	Act	75	case	from	the	jurisdiction	whose	legislature	created	the	very	rights	the	dealer	seeks	to	

vindicate.	

 
154	These	factors	are	consistent	with	the	considerations	Bremen	itself	identified	as	relevant	to	the	enforceability	of	forum	selection	clauses.	
See	M/S	Bremen,	407	U.S.	at	15-18	(recognizing	that	enforcement	may	be	refused	when	the	clause	is	unreasonable,	the	result	of	fraud	or	
overreaching,	or	when	enforcement	would	contravene	a	strong	public	policy	of	the	forum).	The	effective	vindication	framework	sharpens	
the	Bremen	inquiry	by	focusing	on	the	practical	question	of	whether	the	dealer	can	actually	exercise	its	statutory	rights,	rather	than	on	the	
more	abstract	and	manipulable	inquiry	into	the	relative	“strength”	of	competing	public	policies.	
155	Id.	at	15.	



 
 

VI.			CONCLUSION	
When	 Lyvette	 Mercado	 Vélez	 signed	 her	 agreement	 with	 Insulet	 Corporation,	 the	 Puerto	 Rico	

Legislature	had	already	declared,	in	terms	that	admit	of	no	ambiguity,	that	any	contractual	provision	requiring	

her	to	litigate	her	Act	75	claims	outside	Puerto	Rico	was	null	and	void.156	She	sued	in	federal	court	in	Puerto	

Rico.	The	federal	court	dismissed	her	claims	to	Massachusetts.157	Had	she	filed	the	same	case	in	the	Puerto	Rico	

Court	of	First	 Instance,	Article	3B	would	have	compelled	the	opposite	result.158	That	divergence	–	 identical	

claims,	identical	statute,	opposite	outcomes	based	solely	on	the	choice	of	courthouse	–	is	the	definition	of	the	

problem	Erie	was	decided	to	prevent.159	

This	Article	has	demonstrated	that	the	federal	practice	of	enforcing	forum	selection	clauses	in	Act	75	

cases	rests	on	a	doctrinal	error.	Federal	courts	in	Puerto	Rico	have	treated	Bremen’s	reasonableness	framework	

as	 the	 governing	 standard	 for	 evaluating	 forum	 selection	 clauses	 in	 diversity	 cases,	 but	 Bremen	 was	 an	

admiralty	decision,	and	its	federal	common	law	rules	have	no	authority	to	displace	state	substantive	law	under	

Erie.160	Article	 3B	 satisfies	every	criterion	 for	classification	as	 substantive	 state	 law:	 it	declares	contractual	

provisions	void,	 its	application	 is	outcome-determinative,	and	the	failure	to	apply	 it	produces	precisely	the	

forum	 shopping	 incentives	 that	 Erie’s	 twin	 aims	 were	 designed	 to	 eliminate.161	 No	 Federal	 Rule	 of	 Civil	

Procedure	conflicts	with	it.	Section	1404(a)	does	not	govern	it.	The	FAA	does	not	preempt	it.162	There	is,	 in	

short,	no	valid	basis	in	federal	law	for	declining	to	apply	it.	

 
15610	L.P.R.A.	§	278b-2	(declaring	“null	and	void”	any	“stipulation	that	obligates	a	distributor	to	adjust,	arbitrate	or	litigate	any	controversy	
that	comes	up	regarding	his	dealer	contract	outside	of	Puerto	Rico,	or	under	foreign	law	or	rule	of	law.”).	Article	3B	was	enacted	as	part	of	
the	1978	amendment	to	Act	75,	which	responded	to	the	legislature’s	finding	that	manufacturers	were	using	contractual	clauses	–	including	
forum	selection	and	choice-of-law	provisions	–	to	circumvent	the	statute’s	protections.	See	supra	notes	25-28	and	accompanying	text.	
157	Meta	Med,	2024	WL	1763610,	at	*10	(granting	motion	to	dismiss	Mercado’s	claims	in	favor	of	the	contractual	forum	in	Massachusetts).	
158	See	Caribe	RX	Servs.,	2014	WL	2527399,	at	*1-6	(holding	that	forum	selection	clauses	in	Act	75	agreements	are	unenforceable	as	contrary	
to	the	statute’s	“de	orden	público”	character);	see	also	Part	III,	supra	(analyzing	the	divergence	between	the	federal	and	commonwealth	
courts’	treatment	of	Article	3B).	
159	Erie,	304	U.S.	at	74-78;	see	also	Hanna,	380	U.S.	at	468	(identifying	“discouragement	of	forum-shopping	and	avoidance	of	inequitable	
administration	of	the	 laws”	as	the	 “twin	aims	of	the	Erie	rule”).	The	divergence	described	here	–	where	a	plaintiff’s	substantive	rights	
depend	entirely	on	whether	the	case	is	filed	in	federal	or	commonwealth	court	–	is	the	kind	of	forum	shopping	incentive	the	Erie	doctrine	
was	designed	to	eliminate.	See	Part	IV.C,	supra.	
160	See	Part	IV.B,	supra	(demonstrating	that	Bremen	arose	under	the	Court’s	admiralty	jurisdiction,	that	the	Court’s	subsequent	extension	
of	the	Bremen	framework	in	Carnival	Cruise	Lines,	Inc.	v.	Schute	likewise	arose	in	admiralty,	and	that	federal	common	law	rules	developed	
in	admiralty	carry	no	preemptive	force	over	state	substantive	law	in	diversity	cases);	M/S	Bremen,	407	U.S.	at	2-8;	Carnival	Cruise	Lines,	
499	U.S.	at	593-97.	
161	See	Part	IV.A,	supra	(applying	the	Guaranty	Trust	outcome-determinative	test	and	concluding	that	Article	3B	is	substantive	state	law);	
Part	IV.C,	supra	(demonstrating	that	the	failure	to	apply	Article	3B	in	federal	court	creates	precisely	the	forum	shopping	dynamic	Erie	was	
designed	to	prevent);	see	also	Guaranty	Trust,	326	U.S.	at	109	(“[T]he	outcome	of	the	litigation	in	the	federal	court	should	be	substantially	
the	same,	so	far	as	legal	rules	determine	the	outcome	of	a	litigation,	as	it	would	be	if	tried	in	a	State	court.”).	
162	See	Part	IV.B,	supra	(analyzing	and	rejecting	each	potential	source	of	federal	displacement).	No	provision	of	the	Federal	Rules	of	Civil	
Procedure	addresses	 the	enforceability	of	contractual	 forum	selection	clauses.	Section	 1404(a),	by	 its	 terms,	governs	transfer	between	
federal	district	courts	and	does	not	address	whether	a	forum	selection	clause	is	valid	as	a	matter	of	state	contract	law.	See	Stewart	Org.,	



 
 

The	persistence	of	the	error	is	not	difficult	to	explain.	District	courts	in	Puerto	Rico	have	relied	on	one	

another’s	precedent,	building	a	line	of	decisions	that	enforces	forum	selection	clauses	under	Bremen	without	

ever	 confronting	 the	 anterior	 Erie	 question.163	 The	 First	 Circuit	 has	 expressly	 acknowledged	 that	 the	

substantive-procedural	 classification	 of	 forum	 selection	 clauses	 under	 Erie	 remains	 “unsettled,”	 yet	 has	

declined	to	resolve	it.164	And	the	Puerto	Rico	Supreme	Court	has	not	had	to	issue	the	definitive	pronouncement	

that	would	force	federal	courts	to	reckon	with	Article	3B’s	status	as	binding	state	law.	The	result	is	a	doctrinal	

gap	that	has	been	filled,	by	default,	with	a	federal	common	law	rule	that	Erie	does	not	permit	federal	courts	to	

apply	in	this	context.	

The	practical	consequences	fall	on	a	class	of	litigants	the	Puerto	Rico	Legislature	specifically	sought	to	

protect.165	Act	75	dealers	are	typically	small	and	medium-sized	businesses	operating	in	Puerto	Rico.	When	a	

forum	selection	clause	compels	them	to	litigate	in	New	York,	Massachusetts,	or	Florida	–	often	under	the	law	

of	 those	 jurisdictions	 –	 the	 cost	 of	 vindicating	 their	 statutory	 rights	 may	 exceed	 the	 value	 of	 the	 claims	

themselves.	The	manufacturer	achieves	through	a	contractual	clause	what	the	legislature	expressly	prohibited:	

the	nullification	of	the	dealer’s	statutory	protections	through	the	exercise	of	superior	bargaining	power.166	That	

this	nullification	occurs	in	federal	court,	under	a	framework	developed	for	international	admiralty	disputes	

between	sophisticated	commercial	parties	of	equal	bargaining	power,	only	underscores	how	far	the	current	

practice	has	strayed	from	the	principles	that	should	govern	it.167	

 
487	U.S.	at	40	(Scalia,	J.,	dissenting)	(“Since	no	federal	statute	or	Rule	of	Procedure	governs	the	validity	of	a	forum-selection	clause,	the	
remaining	issue	is	whether	federal	courts	may	fashion	a	judge-made	rule	to	govern	the	question.	If	they	may	not,	the	Rules	of	Decision	
Act,	28	U.S.C.	§	1652,	mandates	use	of	state	law.”).	And	the	FAA’	preemption	of	Article	3B’s	prohibition	on	arbitration	clauses,	see	Mitsubishi	
Motors	Corp.,	473	U.S.	at	626-28,	is	inapposite	because	no	analogous	federal	statute	governs	forum	selection.	
163	See,	e.g.,	Meta	Med,	2024	WL	1763610,	at	*9-10;	Caribbean	Rest.,	23	F.	Supp.	3d	at	78;	see	also	Coyle,	supra	note	10	(observing	that	the	
federal	district	court	in	Puerto	Rico	has	consistently	enforced	forum	selection	clauses	in	distribution	agreements	while	the	commonwealth	
courts	have	held	them	unenforceable	under	Act	75).	
164	Rivera,	575	F.3d	at	15	(noting	that	the	court	“need	not	reach	the	unsettled	issue	of	whether	‘forum	selection	clauses	are	to	be	treated	as	
substantive	or	procedural	for	Erie	purpose’”).	The	court’s	decision	to	sidestep	this	question	–	while	applying	Bremen’s	federal	common	law	
rule	to	enforce	the	clause	at	 issue	–	 illustrates	the	analytical	gap	this	Article	 identifies:	 federal	courts	 in	Puerto	Rico	have	consistently	
applied	Bremen	without	confronting	whether	Erie	permits	them	to	do	so.	
165	See	10	L.P.R.A.	§	278	(Statement	of	Purpose)	(expressing	legislative	concern	with	the	vulnerability	of	local	dealers	to	manufacturers’	
superior	economic	power	and	the	use	of	abusive	contractual	clauses	to	circumvent	Act	75’s	protections);	see	also	Part	II.A,	supra	(discussing	
the	historical	context	and	legislative	purpose	of	Act	75’s	dealer	protection	framework).	
166	Cf.	Caribe	RX	Servs.,	2014	WL	2527399,	at	*4	(author’s	translation	from	Spanish	original)	(reasoning	that	enforcing	forum	selection	
clauses	in	Act	75	agreements	would	allow	manufacturers	to	use	their	superior	bargaining	power	to	circumvent	the	statute’s	protections);	
see	 also	Part	V.A,	 supra	 (discussing	 the	disconnect	 between	Bremen’s	 assumption	of	arms-length	 negotiation	 between	 sophisticated	
parties	of	equal	bargaining	power	and	the	reality	of	distribution	agreements	governed	by	Act	75).	
167	See	M/S	Bremen,	407	U.S.	at	12	(emphasizing	that	the	clause	at	issue	was	“freely	negotiated”	between	“experienced	and	sophisticated	
businessmen”	 in	an	 international	commercial	 transaction	 involving	 the	 towage	of	a	drilling	 rig	across	 the	Atlantic).	The	distribution	
agreements	at	issue	in	Act	75	cases	bear	little	resemblance	to	this	paradigm.	



 
 

The	paths	toward	correction	are	clear.	The	Puerto	Rico	Supreme	Court	can	issue	a	definitive	ruling	on	

Article	3B’s	scope	and	public	policy	significance.	The	First	Circuit	can	resolve	the	Erie	question	it	has	thus	far	

avoided.	The	Puerto	Rico	legislature	can	amend	Article	3B	to	foreclose	the	interpretive	evasions	federal	courts	

have	 employed.	 And	 federal	 courts	 themselves	 can	 apply	 the	 effective	 vindication	 framework	 this	 Article	

proposes,	refusing	to	enforce	forum	selection	clauses	that	would	operate	as	prospective	waivers	of	the	dealer’s	

statutory	rights.168	These	paths	are	not	mutually	exclusive;	the	most	durable	resolution	would	involve	action	

on	more	than	one	front.169	

What	should	not	continue	 is	the	status	quo.	Erie	stands	 for	a	principle	that	 is	 foundational	to	the	

structure	of	American	federalism:	a	citizen’s	substantive	rights	under	state	law	do	not	change	when	she	walks	

from	a	state	courthouse	 into	a	 federal	one.170	For	three	decades,	that	principle	has	been	quietly	violated	 in	

Puerto	Rico’s	federal	courts	every	time	an	Act	75	dealer’s	claims	are	dismissed	to	a	distant	forum	under	a	rule	

that	Erie	does	not	authorize.	It	is	time	for	that	practice	to	end.	

 
168	See	Part	V.B,	supra	(identifying	institutional	paths	toward	resolution);	Part	V.C,	supra	(developing	the	effective	vindication	framework);	
Mitsubishi	Motors	 Corp.,	 473	 U.S.	 at	 637	 n.19	 (warning	 that	 if	 “choice-of-forum	 and	 choice-of-law	 clauses	 operated	 in	 tandem	 as	 a	
prospective	waiver	of	a	party’s	right	to	pursue	statutory	remedies	 .	 .	 .	we	would	have	little	hesitation	in	condemning	the	agreement	as	
against	public	policy”).	
169	See	Part	V.B,	supra	(noting	that	a	definitive	Puerto	Rico	Supreme	Court	ruling	on	Article	3B,	combined	with	legislative	amendments	to	
strengthen	the	statute’s	findings	section,	would	provide	federal	courts	with	the	clear	substantive-law	foundation	that	the	current	analytical	
framework	lacks).	
170	See	Erie,	304	U.S.	at	74-78;	Guaranty	Trust,	326	U.S.	at	109;	Hanna,	380	U.S.	at	467-68.	


