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ABSTRACT	

This	 paper	 examines	 the	 protection	 of	 trade	 secrets	 in	 arbitration	 under	 Puerto	 Rico’s	 2024	

Arbitration	Act,	 focusing	 on	 its	 confidentiality	 and	 privacy	 provisions.	While	 arbitration	 offers	 a	

private	alternative	to	court	proceedings,	its	framework	often	fails	to	ensure	robust	confidentiality	for	

sensitive	commercial	information.	Through	a	comparative	analysis	of	international	arbitration	rules,	

such	as	the	SIAC	Rules,	and	relevant	case	law,	the	paper	identifies	gaps	in	Puerto	Rico’s	legislation,	

particularly	 the	 statute’s	 limitation	 of	 confidentiality	 protections	 to	 fast-track	 proceedings.	 	 This	

paper	 proposes	 a	 three-pronged	 reform—contractual,	 doctrinal,	 and	 legislative	 measures—to	

enhance	 trade	 secret	 protection	 and	 align	 Puerto	 Rico’s	 arbitration	 framework	 with	 global	 best	

practices.	 These	 reforms	 aim	 to	 foster	 a	 secure,	 innovation-friendly	 environment	 for	 resolving	

intellectual	property	disputes	in	Puerto	Rico’s	arbitration	regime.	

I. INTRODUCTION	

A. Trade	Secrets	

The	 primary	 goal	 of	 the	 intellectual	 property	 system	 is	 to	 strike	 a	 balance	 between	 the	 interests	 of	

 
1	The	author	is	a	student	at	the	University	of	Puerto	Rico	Law	School.	



 

innovators	and	the	public	interest	in	order	to	foster	creativity,	innovation,	and	economic	development.	2	

	Trade	 secrets	 include	 any	 confidential	 information	 that	 derives	 commercial	 value	 from	 not	 being	

generally	 known	 and	 that	 its	 owners	 reasonably	 protect	 from	 disclosure.	 	 Trade	 secrets	 can	 range	 from	

technical	 information,	 formulas,	 recipes,	 codes,	 financial	 information,	 manufacturing	 and	 distribution	

methods,	test	data,	designs,	to	supplier	and	customer	contacts,	strategies,	or	combinations	of	these	elements.	

Unlike	patents,	for	example,	trade	secrets	do	not	need	to	be	registered	or	comply	with	any	formality	to	be	

protected.3	This	is	one	of	the	reasons	why,	in	practice,	many	companies	recognize	the	value	and	advantage	

of	trade	secrets	over	other	recognized	intellectual	property	rights.	For	example,	trade	secrets	are	broad	in	

scope	and	cover	virtually	any	type	of	commercially	valuable	information	because	they	can	be	protected	with	

less	expensive	internal	measures	and	offer	flexibility	by	not	requiring	administrative	agency	processes	when	

modifying	them.4	

Nonetheless,	 due	 to	 the	 very	 nature	 of	 protection	 afforded	 to	 trade	 secrets,	 this	 type	 of	 intellectual	

property	 is	constantly	challenged,	as	 it	may	be	discovered,	become	common	knowledge,	or	be	accessible	

through	appropriate	means.	In	the	most	basic	form	of	analysis,	trade	secrets	must	remain	secret,	and	their	

effective	protection	 requires	a	 triad	of	non-publicity,	 confidentiality,	and	secrecy.	Accordingly,	protective	

measures	against	disclosure	become	particularly	important	whenever	trade	secrets	are	involved	in	dispute	

resolution	processes.	5	

B. Arbitration	and	Trade	Secrets	

With	that	in	mind,	arbitration	is	generally	considered	better	suited	for	disputes	involving	trade	secrets,	

as	proceedings	before	 state	 courts	 are	generally	open	 to	 the	public.6	 For	 example,	 the	Supreme	Court	of	

Puerto	Rico	has	recognized	that	courts	may	adopt	safeguards	to	protect	trade	secrets,	as	reflected	in	Rule	513	

of	the	Puerto	Rico	Rules	of	Evidence.	However,	the	same	court	has	also	held	that	evidentiary	privileges	must	

be	 interpreted	 restrictively	 so	 as	 not	 to	 hinder	 the	 search	 for	 truth	 in	 judicial	 proceedings.7	 Therefore,	

 
2	What	Is	Intellectual	Property?,	WORLD	INTELL.	PROP.	ORG.	(2020),	https://www.wipo.int/about-ip/en/.		
3	10	L.P.R.A.	§§	4131–4141	(2011).	
4	Katherine	Linton,	The	Importance	of	Trade	Secrets:	New	Directions	in	International	Trade	Policy	Making	and	Empirical	Research,	26	J.	
INT’L	COM.	&	ECON.	1	(2016).	
5	RESEARCH	HANDBOOK	ON	INTELLECTUAL	PROPERTY	RIGHTS	AND	ARBITRATION	(Simon	Klopschinski	et	al.	eds.,	2024).	
6	Gary	B.	Born,	INTERNATIONAL	COMMERCIAL	ARBITRATION	97	(3d	ed.	2021).	
7Ponce	Advance	Med.	Grp.	Network,	Inc.	v.	Santiago	González,	197	D.P.R.	891,	899-900	(2017)	(citing	P.R.	R.	Evid.	513).	



 

evidentiary	privileges	involving	trade	secrets	are	conditional	and	will	not	be	granted	automatically.	Instead,	

they	will	be	recognized	only	when	properly	invoked	in	an	accurate	and	timely	manner.8	Even	then,		courts	

may	still	resort	to	a	"fair	means"	to	allow	limited	disclosure9.	This	places	an	additional	burden	on	the	owner	

of	a	trade	secret	during	the	discovery	phase	of	litigation.	There	are	other	instances	where	the	tension	between	

transparency	and	confidentiality	clashes	with	a	significant	public	interest.	For	example,	the		U.S.	Court	of	

Appeals	has	recognized	a	strong	presumption	in	favor	of	public	access	to	judicial	documents	and	records,	

noting	that	the	right	of	access	“can	be	abridged	only	in	certain	narrow	circumstances,”	and	that	the	party	

seeking	to	seal	information	bears	the	burden	of	providing	“sufficiently	compelling	reasons	for	doing	so.”10	

In	contrast,	consistent	with	the	U.S.	Supreme	Court,	Puerto	Rico	has	repeatedly	emphasized	a	strong	

public	policy	favoring	arbitration.	Any	doubts	regarding	the	applicability	of	arbitration	must	therefore	be	

resolved	in	its	favor.	11	In	addition,	Puerto	Rico	enacted	a	new	Arbitration	Act	in	2024.12	As	expressed	by	the	

legislature,	one	of	the	act’s	objectives	is	to	generate	new	enthusiasm	for	the	study	and	practice	of	arbitration	

as	a	mechanism	for	dispute	resolution	in	Puerto	Rico.13	As	a	result,	arbitration	may	be	particularly	attractive	

for	trade	secret	disputes	when	parties	seek	to	maintain	confidentiality	and	avoid	the	public	nature	of	court	

proceedings.	Arbitration	is	also	generally	faster	and	less	costly	than	traditional	litigation.	In	this	context,	the	

enactment	of	the	2024	Arbitration	Act	provides	an	opportunity	to	examine	whether	the	statute	adequately	

protects	confidentiality	and	privacy	in	trade	secret	disputes.	This	paper,	therefore,	evaluates	the	Act	within	

the	context	of	trade	secret	arbitration	and	identifies	potential	areas	for	reform	to	provide	stronger	protections	

for	trade	secret	owners	in	arbitration	proceedings	in	Puerto	Rico.			

II. CONFIDENTIALITY	AND	PRIVACY	DURING	ARBITRATION	

A. Implied	Confidentiality	

 
8Id.	on	900.	
9	Ponce	Advance	Med.	Grp.	Network,	Inc	v.	Santiago	Gonzalez,	197	D.P.R.	891,	906	(citing	P.R.	R.	Evid	Com.	513,	Pag.	163(2016)).	
10	Foltz	v.	State	Farm	Mut.	Auto.	Ins.	Co.,	331	F.3d	1122,	1135	(9th	Cir.	2003).	
11	 U.C.P.R.	 v.	 Triangle	 Eng’g	 Corp.,	 136	 D.P.R.	 133,	 142	 (1994);	 Quiñones	 v.	 Asociación	 de	 Condómines,	 161	 D.P.R.	 668,	 673	 (2004);	
PaineWebber,	Inc.	v.	Service	Concepts,	Inc.,	151	D.P.R.	307,	312–13	(2000);	McGregor-Doniger,	Inc.	v.	Tribunal	Superior,	98	D.P.R.	864,	
869	(1970).	
12	Puerto	Rico	Arbitration	Act,	Act.	No.	147-2024,	32	L.P.R.A	§3230	–	3234a	(2024).		
13	Act.	No.	147	of	August	9,	2024,	Puerto	Rico	Arbitration	Act,	Statement	of	Motives,	available	at	the	Office	of	Management	and	Budget	
Virtual	Library	(OGP),	https://bvirtualogp.pr.gov/ogp/Bvirtual/leyesreferencia/PDF/147-2024.pdf	(last	visited	May	18,	2026).	

https://bvirtualogp.pr.gov/ogp/Bvirtual/leyesreferencia/PDF/147-2024.pdf


 

By	 its	nature,	arbitration	 is	a	proceeding	 in	which	privacy	 is	 implied.	Given	 the	nature	of	arbitration	

disputes,	 parties	 often	 exchange	 detailed	 commercial	 documents	 and	 sensitive	 information.	 	 Rules	 of	

confidentiality,	therefore,	aim	to	protect	proprietary	information,	trade	secrets,	and	intellectual	property	that	

may	 form	 the	 subject	 matter	 of	 the	 dispute,	 as	 disclosure	 to	 third	 parties	 could	 result	 in	 significant	

commercial	harm.14	

However,	 confidentiality	 and	 privacy	 are	 distinct	 concepts.	 Arbitration	 is	 private	 in	 the	 sense	 that	

proceedings	 are	 generally	 closed	 to	 the	 public;	 however,	 it	 is	 not	 inherently	 confidential.	 Information	

disclosed	 during	 arbitration	 proceedings	 may	 still	 become	 public	 under	 certain	 circumstances.	 This	

distinction	often	leads	to	misconceptions,	as	parties	frequently	assume	that	the	private	nature	of	arbitration	

automatically	prevents	public	disclosure	of	all	information	exchanged	during	the	proceedings.	15	

Parties	 often	 enter	 into	 arbitration	 agreements	 without	 specifically	 contracting	 for	 confidentiality	

because	 they	 expect	 arbitration	 to	 shield	 their	 information	 from	 public	 disclosure.16	 This	 expectation	 is	

particularly	evident	in	consumer	finance.	A	study	conducted	by	the	Consumer	Financial	Protection	Bureau	

found	that	more	than	90%	of	arbitration	clauses	 in	credit	card,	prepaid	card,	and	storefront	payday	 loan	

contracts	contain	no	confidentiality	provisions.17	This	figure	is	notable	because	disputes	arising	from	these	

contracts	may	involve	commercially	sensitive	information,	including	customer	lists,	 licensing	agreements,	

financial	data,	and	supplier	or	business	contacts.	Without	explicit	confidentiality	protections,	parties	risk	

that	commercially	valuable	information	disclosed	during	arbitration	could	eventually	become	public.	

B. Case	Law	Examples	

The	confidentiality	issue	is	complicated	by	the	involvement	of	multiple	actors	in	arbitration	who,	unlike	

the	arbitrators	and	parties,	are	usually	not	governed	by	the	arbitral	rules	or	the	arbitration	agreement,	even	

 
14	Megha	Chaturvedi,	Confidentiality	in	International	Commercial	Arbitration:	Determining	Factor	for	Safeguarding	the	Legitimacy	of	the	
Process,	 THE	 AMERICAN	 REVIEW	 OF	 INTERNATIONAL	 ARBITRATION	 COLUMBIA	 LAW	 SCHOOL,	 (Jul.	 18,	 2023)	
https://aria.law.columbia.edu/confidentiality-in-international-commercial-arbitration-determining-factor-for-safeguarding-the-
legitimacy-of-the-process/.		
15	Gary	B.	Born,	International	Commercial	Arbitration	3–56	(3d	ed.	2021).	
16	Megha	Chaturvedi,	supra	note	13.		
17	 Consumer	 Fin.	 Prot.	 Bureau,	 Arbitration	 Study:	 Report	 to	 Congress	 Pursuant	 to	 Dodd-Frank	 Wall	 Street	 Reform	 and	 Consumer	
Protection	Act	§	1028(a),	52	(Mar.	2015)	https://www.consumerfinance.gov/data-research/research-reports/arbitration-study-report-to-
congress-2015/.		

https://aria.law.columbia.edu/confidentiality-in-international-commercial-arbitration-determining-factor-for-safeguarding-the-legitimacy-of-the-process/
https://aria.law.columbia.edu/confidentiality-in-international-commercial-arbitration-determining-factor-for-safeguarding-the-legitimacy-of-the-process/
https://www.consumerfinance.gov/data-research/research-reports/arbitration-study-report-to-congress-2015/
https://www.consumerfinance.gov/data-research/research-reports/arbitration-study-report-to-congress-2015/


 

though	they	have	access	to	confidential	information.18	

A	great	example	of	the	externalities	that	this	situation	generates	was	seen	in	United	States	v.	Panhandle	

Eastern	Corp.,	in	which	the	defendant	was	not	entitled	to	withhold	from	discovery	documents	generated	in	

a	Swiss	ICC	arbitration.	One	of	the	grounds	for	the	decision	was	that	the	defendant	had	not	shown	that	the	

ICC	 Rules	 imposed	 an	 obligation	 of	 confidentiality.19	 That	 case	 took	 place	 27	 years	 ago,	 and	 although	

international	arbitration	law	has	undergone	significant	changes	and	advances,	to	this	day	the	ICC	Rules	do	

not	 impose	a	 confidentiality	obligation	unless	 requested	by	a	party.20	Only	 the	work	of	 the	Court	 is	of	 a	

confidential	nature,	and	it	is	only	imposed	on	the	members	of	the	Court	and	everyone	who	participates	in	

the	work	in	whatever	capacity.21	

There	 are	 examples	 of	 international	 cases	 in	 English	 courts	 that	 illustrate	 the	 complexity	 of	

confidentiality	in	arbitration	proceedings.	In	Department	of	Economic	Policy	and	Development	of	the	City	of	

Moscow	v.	Bankers	Trust	Co.,	the	Court	of	Appeals	upheld	an	order	directing	the	parties	 to	maintain	the	

confidentiality	 of	 the	 judgment	 governed	 by	 the	 UNCITRAL	 Rules,	 as	 publishing	 it	 could	 cause	 real	

prejudice.22	 The	 dispute	 between	 the	 parties	 involved	 very	 sensitive	 and	 confidential	 issues.	 Part	 of	 the	

judgment	rationale	was	that	“[i]mplicit	in	the	choice	to	arbitrate	in	England	is	the	fact	that	the	arbitration	

will	be	private	and	confidential.”23	

In	clear	contrast	to	this	decision,	the	same	Court	of	Appeal	reached	the	opposite	conclusion	in	a	recent	

case,	Manchester	City	Football	Club	Ltd	v.	Football	Association	Premier	League	Ltd	and	others.24	In	this	case,	

one	of	the	parties	argued	that	although	the	merits	judgment	did	not	contain	any	significant	details	of	the	

substance	 of	 the	 disclosure	 dispute,	 the	 parties	 had	 a	 reasonable	 expectation	 of	 confidentiality	 being	

maintained	and	that	publication	would,	among	other	considerations,	lead	to	extensive	press	comment	and	

 
18	Megha	Chaturvedi,	supra	note	13.	
19	United	States	v.	Panhandle	Eastern	Corp.,	118	F.R.D.	346,	349-350	(D.	Del.	1988).		
20International	 Chamber	 of	 Commerce,	 ICC	 Arbitration	 Rules	 5	 (2021),	 https://iccwbo.org/dispute-resolution/dispute-resolution-
rules/icc-arbitration-rules/.	
21	Id.	at	28.		
22	Dept.	of	Econ.	Pol’y	&	Dev.	of	the	City	of	Moscow	v.	Bankers	Tr.	Co.,	[2004]	EWCA	Civ	314,	[2005]	Q.B.	207.	
23David	 Martin-Clark,	 City	 of	 Moscow	 v.	 Bankers	 Trust,	 DMC’S	 CASE	 NOTES	 (Apr.	 2004),	
https://archive.onlinedmc.co.uk/city_of_moscow_v__bankers_trust.htm.				
24	Manchester	City	Football	Club	Ltd.	v.	Football	Ass’n	Premier	League	Ltd.,	[2021]	EWCA	Civ	1110,	[2022]	Lloyd’s	Rep.	Plus	2	(Eng.).	

https://archive.onlinedmc.co.uk/city_of_moscow_v__bankers_trust.htm


 

speculation,	which	could	be	prejudicial.	The	Court	of	Appeals	dismissed	the	appeal	in	its	entirety,	concluding	

that	the	balance	here	was	clearly	in	favor	of	publication.	It	concluded	that	publication	would	not	disclose	

significant	 confidential	 information,	particularly	 since	 the	existence	of	 the	arbitration	was	already	public	

knowledge.	

Another	example	that	resonates	along	with	this	is	a	case	from	the	International	Centre	for	Settlement	of	

Investments	Disputes	(ICSID)	in	which	the	court	stated	on	a	decision	relating	a	request	by	the	respondent	

for	an	order	prohibiting	the	claimant	from	revealing	information	regarding	the	ICSID	case	that	“[t]hough	it	

is	frequently	said	that	one	of	the	reasons	for	recourse	to	arbitration	is	to	avoid	publicity,	unless	the	agreement	

between	 the	 parties	 incorporates	 such	 a	 limitation,	 each	 of	 them	 is	 still	 free	 to	 speak	 publicly	 of	 the	

arbitration.”25	

C. Confidentiality	Provisions	in	Arbitral	Rules	

Despite	its	importance,	as	these	examples	illustrate,	the	concept	of	confidentiality	remains	variable	and	

is	not	often	expressly	addressed	by	 law,	except	by	 implication	 through	privilege	or	privacy.	As	a	concept	

directly	 applicable	 to	 arbitration,	 confidentiality	 has	 only	 relatively	 recently	 attracted	 attention	 in	

international	commercial	law	and	practice.26	For	instance,	unlike	the	rules	of	the	ICC,	AAA,	and	UNCITRAL,	

the	2025	rules	of	the	Singapore	International	Arbitration	Centre	(SIAC)	represent	a	significant	development	

in	this	area	as	they	appear	to	be	among	the	few	arbitral	rules	to	include	an	express	provision	on	confidentiality	

and	disclosure.	These	provisions	bind	not	only	the	parties,	but	also	any	party	representative,	witness,	expert,	

third-party	 funder,	 member	 of	 the	 Tribunal,	 Emergency	 Arbitrator,	 and	 any	 person	 appointed	 by	 the	

Tribunal,	 requiring	 them	 to	 preserve	 the	 confidentiality	 of	 all	 matters	 relating	 to	 the	 proceedings	 and	

prohibiting	disclosure	without	the	parties’	prior	written	consent.27	All	matters	relating	to	the	proceedings	

include	the	existence	of	the	arbitration,	the	Tribunal’s	deliberations,	pleadings,	evidence,	submissions,	and	

all	other	materials	and	written	communications	produced	or	submitted	by	the	parties	in	the	arbitration,	as	

well	as	any	decision,	ruling,	order,	or	award.	

 
25	Metalclad	Corp.	v.	United	Mexican	States,	ICSID	Case	No.	ARB(AF)/97/1	(Aug.	30,	2000),	5	ICSID	Rep.	209	(2002).	
26	Megha	Chaturvedi,	supra	note	13.	
27	Sing.	Int’l	Arb.	Ctr.,	SIAC	Rules	r.59	(7th	ed.	2025),	https://siac.org.sg/siac-rules-2025.		

https://siac.org.sg/siac-rules-2025


 

With	respect	to	trade	secrets,	the	SIAC	rules	further	provide,	within	the	confidentiality	provision,	that	

“the	Tribunal	has	the	power	to	enforce	any	obligation	of	confidentiality	on	the	parties	under	the	rules…	and	

may	issue	an	order	or	award	for	sanctions,	damages,	or	costs	and	take	measures	to	protect	trade	secrets.”28	

Other	statutory	approaches	to	protecting	confidentiality	in	arbitral	proceedings	may	be	found	in	New	

Zealand’s	Arbitration	Act	1996,	which	expressly	states	that	“…the	parties	and	the	arbitral	tribunal	must	not	

disclose	confidential	 information.”29	However,	despite	the	precision	of	its	 language	on	confidentiality,	the	

Act	does	not	contain	any	provision	specifically	directed	at	protecting	against	the	disclosure	of	trade	secrets.	

D. Puerto	Rico’s	Arbitration	Act	

Like	the	SIAC	Rules	and	New	Zealand’s	Arbitration	Act	1996,	Puerto	Rico’s	new	Arbitration	Act	includes	

a	provision	on	privacy	and	confidentiality.	It	also	prohibits	the	presence	of	any	person	at	a	hearing	unless	

authorized	by	the	parties.30	Article	3.17	reads:	“(a)	The	arbitration	process	under	this	Chapter	shall	be	private	

and	confidential.	(b)	No	person	may	be	present	at	the	hearing	unless	the	parties	consent.”31	

Although	this	constitutes	a	positive	step	in	that	direction,	it	still	falls	short	when	compared	with	the	more	

detailed	 approach	 of	 the	 SIAC	Rules	 and	New	 Zealand’s	 Act.	 Also,	 it	 is	worth	 noting	 that	 Puerto	 Rico’s	

Arbitration	Act	expressly	extends	confidentiality	and	privacy	only	to	expedited	arbitration	proceedings.	Both	

the	 statutory	 text	 and	 legislative	 history	 are	 silent	 on	 the	 rationale	 for	 specifically	 requiring	 privacy	 and	

confidentiality	only	in	expedited	proceedings.	

This	 may	 reflect	 the	 point	 discussed	 at	 the	 beginning	 of	 this	 section:	 namely,	 that	 privacy	 and	

confidentiality	in	ordinary	arbitration	proceedings	are	generally	implied.	It	is	also	possible	that	the	legislature	

intended	 to	 emphasize	 that	 privacy	 and	 confidentiality	 are	 preserved	 even	 in	 expedited	 arbitration	

proceedings.	Support	for	this	interpretation	may	be	found	in	the	statute	itself.	For	example,	although	the	

statute	 is	 silent	 regarding	 confidentiality	 in	 ordinary	 proceedings,	 Article	 2.14(d),	 under	 Chapter	 2	 on	

Ordinary	Arbitration,	establishes	that	arbitrators	may	 issue	protective	orders	 to	prevent	 the	disclosure	of	
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privileged	information,	confidential	information,	trade	secrets,	and	other	protected	information,	such	as	in	a	

civil	action	brought	before	Puerto	Rican	courts.32	From	this	 language,	 it	may	be	inferred	that	privacy	and	

confidentiality	are	implicit	during	ordinary	proceedings,	and	when	a	party	fails	to	preserve	either	of	them,	

the	 affected	 party	may	 seek	 the	 remedy	 described	 above.	 By	 contrast,	 Chapter	 3,	 concerning	 expedited	

proceedings,	does	not	expressly	state	this;	however,	that	right	could	arguably	be	exercised	by	invoking	it	as	a	

supplementary	provision,	as	Article	3.18	of	that	same	Chapter	states.33	

Further	 inquiry	 into	 whether	 this	 was	 an	 oversight,	 a	 deliberate	 legislative	 choice,	 or	 a	 negotiated	

compromise	would	require	a	more	thorough	exercise	in	legal	hermeneutics.	However,	despite	this	lack	of	

clarity,	unlike	the	SIAC	Rules,	it	remains	clear	that	this	uncertainty	regarding	confidentiality	deepens	when	

trade	secrets	are	added	to	the	analysis.	

Thus	 far,	 confidentiality	 under	 Puerto	Rico’s	 arbitration	 law	has	 been	 discussed	 as	 a	mechanism	 for	

protecting	 valuable	 information,	 such	 as	 trade	 secrets,	 once	 that	 information	has	 already	been	disclosed	

during	the	proceedings.	But	what	happens	when	a	party	does	not	wish	to	disclose	information	it	considers	

valuable,	such	as	trade	secrets,	during	discovery	because	of	the	risk	of	disclosure	or	because	it	considers	that	

information	irrelevant?	This	brings	the	discussion	back	to	the	evidentiary	burdens	briefly	addressed	in	the	

introduction:	evidentiary	privileges	relating	to	trade	secrets	in	judicial	proceedings	are	conditional,	are	not	

granted	automatically,	and	are	recognized	only	when	invoked	accurately	and	in	a	timely	manner.	After	all,	

and	as	Puerto	Rico’s	Arbitration	Act	expressly	states,	arbitrators	may	issue	protective	orders	“…such	as	in	a	

civil	action	brought	before	Puerto	Rican	courts.”34	

At	that	point,	requiring	all	participants	in	the	arbitration	to	maintain	confidentiality	regarding	all	matters	

relating	 to	 the	proceedings	 loses	much	of	 its	practical	 value,	whether	 the	participant	 is	 a	 representative,	

witness,	expert,	third-party	funder,	or	a	member	of	the	Tribunal.	This	becomes	even	more	significant	when	

considering	that	the	procedural	rules	of	evidence	are	not	binding	under	Puerto	Rico’s	Arbitration	Act,	much	
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like	the	Federal	Arbitration	Act,	which	does	not	prescribe	detailed	procedural	rules	for	arbitration,	including	

evidentiary	rules.	

However,	this	does	not	mean	that	adoption	of	evidentiary	rules	would	resolve	the	issue	in	arbitration.	

On	 the	 contrary,	 the	 absence	 of	 formal	 evidentiary	 rules	 is,	 for	 the	 most	 part,	 beneficial	 in	 arbitral	

proceedings.	As	Stipanowich	(2009)	warns,	there	is	a	growing	trend	toward	transforming	arbitration	into	a	

process	resembling	litigation,	with	discovery	and	evidence-submission	practices	akin	to	those	in	U.S.	courts.35	

This	shift	 risks	undermining	arbitration’s	principal	advantages,	namely	efficiency	and	cost-effectiveness.36	

Additionally,	one	of	the	principal	reasons	parties	choose	arbitration	is	its	flexibility,	which	allows	them	to	

tailor	procedures	to	their	particular	needs.37	

One	 approach	 proposed	 to	 address	 these	 ambiguities	 is	 to	 use	 the	 work-product	 doctrine	 test	 as	 a	

framework	for	determining	whether	to	disclose	confidential	materials,	such	as	trade	secrets,	in	arbitration	

proceedings.38	The	role	of	this	test	is	to	ensure	that	confidential	information	is	disclosed	only	after	a	coherent	

analysis	 is	 applied,	 and	 it	 is	 determined	 that	 disclosure	 is	 necessary.	 This	 would	 require	 two	 principal	

conditions:	first,	that	there	is	a	substantial	need	for	the	material	produced	during	the	arbitration	proceedings;	

and	second,	that	the	party	seeking	disclosure	is	unable	to	obtain	the	material	by	other	means	without	undue	

hardship.39	

Although	this	proposal	seems	very	reasonable,	this	solution	should	be	approached	carefully	if	it	were	to	

be	 included	 as	 an	 amendment	 to	 the	 law.	 As	 the	 U.S.	 Supreme	 Court	 held	 in	Doctor’s	 Assocs.,	 Inc.	 v.	

Casarotto,	 517	 U.S.	 681	 (1996),	 the	 Federal	 Arbitration	 Act	 (FAA)	 prohibits	 states	 from	 imposing	

discriminatory	restrictions	on	arbitration	agreements.40	A	further	evaluation	of	how	this	would	coexist	with	

the	Equal	Footing	Doctrine	would	be	intriguing	as	well.	The	right	way	for	this	test	to	avoid	being	voided	as	
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an	amendment	to	existing	law	would	be	to	harmonize	it	with	the	arbitration	rules	of	governing	bodies	such	

as	the	AAA	or	by	party	agreement.	For	that	reason,	regardless	of	what	has	already	been	discussed,	it	bears	

emphasizing	that,	in	addition	to	applying	the	work-product	doctrine	test,	a	strict	confidentiality	provision	in	

a	 contract	 agreed	 upon	 by	 the	 parties	 would	 still	 be	 required	 to	 ensure	 that	 protection	 remains	 after	

disclosure.	After	all,	as	the	U.S.	Supreme	Court	has	stated:	“[a]rbitration	under	the	Act	is	a	matter	of	consent,	

not	coercion...”41	

III. PROPOSALS	&	CONCLUSIONS	

Based	on	the	discussion,	three	ways	to	achieve	confidentiality	may	be	proposed,	particularly	when	

trade	secrets	are	involved	in	the	dispute.	

A. Contractual	

First,	parties	should	explicitly	include	robust	confidentiality	provisions	within	arbitration	clauses	in	

contracts	 involving	 trade	 secrets.	 As	 shown	 by	 the	 high	 percentage	 of	 arbitration	 clauses	 in	 consumer	

contracts	that	omit	such	language,	parties	too	often	assume	arbitration	is	inherently	confidential.	To	avoid	

this	 pitfall,	 contracts	 should	 clearly	 define	 the	 scope	 of	 confidentiality,	 the	 categories	 of	 information	

protected,	the	duties	of	third	parties	such	as	witnesses	and	experts,	and	the	consequences	of	breach.	This	

contractual	clarity	will	help	manage	expectations	and	protect	sensitive	business	assets.		

B. Doctrinal	

Second,	 arbitrators	 and	 parties	 should	 leverage	 other	 available	 legal	 doctrines	 to	 reinforce	

confidentiality,	 particularly	 the	 work-product	 doctrine.	 This	 is	 a	 solution	 previously	 proposed	 for	

incorporation	 into	 the	 arbitral	 framework,	 either	 by	 party	 agreement	 or	 by	 arbitral	 rules,	 to	 prevent	

premature	disclosure	of	strategies,	expert	analyses,	and	other	sensitive	materials,	especially	in	jurisdictions	

where	 statutory	 confidentiality	 protections	 remain	 underdeveloped.42	 The	 work-product	 doctrine	 would	

require	a	stricter	standard	of	proof	before	permitting	disclosure.	While	this	wouldn’t	resolve	all	the	issues	

surrounding	confidentiality	in	arbitration,	it	could	help	make	the	legal	framework	and	practical	application	
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of	confidentiality	in	international	commercial	arbitration	more	consistent	and	aligned	with	the	realities	of	

judicial	practice.43	

C. Legislative	

Finally,	a	legislative	amendment	to	Puerto	Rico’s	Arbitration	Act	should	be	considered	to	expressly	

mandate	confidentiality	in	all	arbitration	proceedings,	not	just	those	under	the	fast-track	regime.	Drawing	

from	best	practices	like	the	SIAC	Arbitration	Rules,	the	amended	statute	should	require	confidentiality	from	

all	participants	in	the	proceeding,	including	party	representatives,	arbitrators,	witnesses,	experts,	and	even	

tribunal-appointed	 individuals.	 It	 should	 cover	 not	 only	 the	 existence	 of	 the	 arbitration	 but	 also	 the	

pleadings,	submissions,	evidence,	and	awards.	Importantly,	the	law	should	also	empower	arbitral	tribunals	

to	impose	protective	measures	and	sanctions	for	breaches	of	confidentiality,	especially	when	trade	secrets	are	

at	stake.	

D. Conclusions	

The	 protection	 of	 trade	 secrets	 in	 arbitration	 proceedings	 represents	 a	 critical	 intersection	 between	

intellectual	property	law	and	dispute	resolution,	where	the	balance	between	confidentiality	and	transparency	

is	paramount.	Puerto	Rico’s	Arbitration	Act	of	2024	marks	a	significant	step	forward	by	incorporating	privacy	

and	confidentiality	provisions,	particularly	in	fast-track	arbitration	proceedings,	and	empowering	arbitrators	

to	issue	protective	orders	for	trade	secrets.	However,	the	Act’s	limited	clarity	on	confidentiality	in	ordinary	

arbitration	proceedings	and	its	reliance	on	implied	protections	create	uncertainties	that	could	undermine	

the	robust	safeguards	trade	secret	owners	require.	

By	 drawing	 on	 frameworks	 such	 as	 the	 SIAC	 Rules,	 which	 explicitly	 bind	 all	 participants	 to	

comprehensive	 confidentiality	 obligations,	 Puerto	 Rico	 has	 an	 opportunity	 to	 strengthen	 its	 arbitration	

framework.	 Implementing	a	 clear,	mandatory	 confidentiality	provision	across	 all	 arbitration	proceedings,	

coupled	 with	 a	 structured	 approach,	 such	 as	 the	 work-product	 doctrine,	 to	 govern	 disclosures,	 would	

enhance	protections	for	trade	secrets	while	preserving	arbitration’s	flexibility	and	efficiency.	As	Puerto	Rico	

seeks	to	position	itself	as	a	hub	for	arbitration,	addressing	these	gaps	through	legislative	refinement	or	robust	
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contractual	agreements	will	be	essential	to	fostering	trust	among	businesses	and	ensuring	that	trade	secrets	

remain	secure	in	the	face	of	disputes.	This	evolution	will	not	only	align	Puerto	Rico’s	arbitration	practices	

with	global	standards	but	also	reinforce	its	commitment	to	fostering	innovation	and	economic	development	

through	a	balanced	intellectual	property	system.	

	


