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I. INTRODUCCIÓN	
	

En	2025,	el	Tribunal	Supremo	de	Puerto	Rico	aprobó	las	nuevas	Reglas	de	Conducta	Profesional	de	

Puerto	Rico	(en	adelante,	las	“Reglas”),1	permitiendo	por	primera	vez	la	participación,	aunque	limitada,	de	

personas	no	licenciadas	para	ejercer	la	abogacía	en	Puerto	Rico	(en	adelante,	“no	abogados”)	en	la	propiedad	

de	firmas	legales	de	la	jurisdicción	a	través	de	la	Regla	5.4(b).2	Aunque	el	cambio	fue	presentado	como	un	

aparente	paso	hacia	 la	modernización	del	mercado	 legal,	 su	aprobación	no	ha	estado	acompañada	de	un	

marco	regulatorio	detallado	que	aborde	sus	implicaciones	éticas	y	financieras.	Surge	entonces	la	pregunta:	

¿puede	 el	 capital	 privado	 fortalecer	 la	 competitividad	del	 sector	 legal	 sin	 comprometer	 la	 independencia	

profesional	del	abogado?	

Este	trabajo	tiene	como	propósito	central	evaluar	no	solo	la	apertura	al	capital	privado,	sino	también	

la	 capacidad	 del	 Tribunal	 Supremo	 para	 diseñar,	 implementar	 y	 regular	 un	 régimen	 que	 preserve	 la	

independencia	profesional	del	abogado	en	un	mercado	pequeño	como	el	de	Puerto	Rico,	aunque	vinculado	a	

la	economía	estadounidense.	Este	análisis	se	desarrolla	en	un	contexto	de	contracción	demográfica	sostenida	

en	Puerto	Rico,	 que	ha	 reducido	 la	 base	de	 clientes	 y	ha	 intensificado	 la	 competencia	 en	 el	mercado	de	

servicios	legales.	

Las	experiencias	comparadas	de	 las	 jurisdicciones	de	 los	Estados	Unidos	(en	adelante,	 “EE.	UU.”)	

sirven	como	punto	de	referencia.	Estados	como	Arizona	han	adoptado	modelos	que	autorizan	la	inversión	de	

no	abogados	en	firmas	legales3	e	implementan	sistemas	regulatorios	que	integran	auditorías	y	supervisión	

directa	por	parte	de	la	judicatura.	Sin	embargo,	el	contexto	puertorriqueño	es	distinto.	En	Puerto	Rico,	el	

Tribunal	Supremo	concentra	su	autoridad	reguladora	sobre	la	profesión	y,	aunque	ha	sido	históricamente	

celoso	de	la	protección	del	carácter	fiduciario	e	independiente	del	ejercicio	legal,	no	cuenta	con	un	esquema	

institucional	especializado	que	facilite	la	fiscalización	de	estas	nuevas	entidades,	comparable	al	de	Arizona.	

	

*	El	autor	es	Contador	Público	Autorizado	(CPA),	Examinador	de	Fraude	Certificado	(CFE,	por	sus	siglas	en	 inglés)	y	estudiante	de	
segundo	año	de	la	Escuela	de	Derecho	de	la	Universidad	de	Puerto	Rico.	Posee	un	Bachillerato	en	Administración	de	Empresas	con	
concentración	en	Contabilidad,	magna	cum	laude,	de	la	Universidad	de	Puerto	Rico,	Recinto	de	Río	Piedras.	Cuenta	con	experiencia	en	
firmas	de	contabilidad	pública	y	ha	ejercido	como	asociado	de	verano	en	un	bufete	de	abogados.	
1	In	re	Aprobación	de	las	Reglas	de	Conducta	Profesional,	2025	TSPR	64.	
2	Id.	R.	5.4(b)	en	la	pág.	356.	
3	 Véase	 Ariz.	 Code	 Jud.	 Admin.	 §7-209	 (2026),	 https://www.azcourts.gov/Portals/0/0/admcode/pdfcurrentcode/7-	
209%20Alternative%20Business%20Structures%2003_2026.pdf?ver=fog-AzgjRxoB0r2bFCwjXw%3d%3d.	

http://www.azcourts.gov/Portals/0/0/admcode/pdfcurrentcode/7-
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Esto	genera	una	laguna	normativa	cuyo	efecto	urge	examinar	por	sus	implicaciones	para	la	profesión	jurídica	

y	el	mercado	de	los	servicios	legales	de	la	Isla.	

Además,	 la	 discusión	 sobre	 la	 Regla	 5.4(b)	 no	 puede	 desligarse	 del	 panorama	más	 amplio	 de	 la	

transformación	estructural	que	enfrenta	el	mercado	jurídico	contemporáneo.	La	digitalización	acelerada,	el	

auge	 de	 la	 inteligencia	 artificial,	 la	 consolidación	 de	 firmas	 a	 nivel	 global	 y	 la	 creciente	 presencia	 de	

proveedores	alternativos	de	servicios	legales	han	alterado	radicalmente	las	dinámicas	de	la	competencia.	En	

este	 ecosistema,	 las	 oficinas	 legales	 tradicionales	 operan	 bajo	 la	 presión	 de	 la	 necesidad	 de	 inversión	

tecnológica	sostenida,	de	la	demanda	de	talento	altamente	especializado	y	de	las	expectativas	de	eficiencia	

de	sus	clientes	corporativos.	A	ello	se	suma	la	realidad	demográfica	y	fiscal	de	Puerto	Rico,	destacada	por	la	

contracción	poblacional,	la	fuga	de	profesionales	y	las	limitaciones	presupuestarias	que	afectan	tanto	a	las	

firmas	 como	a	 su	 regulación.	Ante	 este	 trasfondo,	 la	 apertura	 al	 capital	privado	en	oficinas	 legales	 surge	

simultáneamente	como	una	oportunidad	de	modernización	y	un	riesgo	ético,	lo	que	exige	una	evaluación	

rigurosa	del	diseño	normativo	que	la	acompaña.	

II. LA	PRÁCTICA	JURÍDICA	EN	PUERTO	RICO	

A. TRASFONDO	

Aunque	el	Código	de	Ética	de	1970	no	se	expresaba	en	términos	modernos	de	inversión	de	capital	

privado,	sostenía	que	la	práctica	legal	no	era	un	negocio	de	lucro	distribuible	entre	el	abogado	y	terceros.4	Su	

redacción	leía:	“[l]a	fijación	de	honorarios	profesionales	debe	regirse	siempre	por	el	principio	de	que	nuestra	

profesión	es	una	parte	integrante	de	la	administración	de	la	justicia	y	no	un	mero	negocio	con	fines	de	lucro”.5	

A	su	vez,	advertía	que	la	participación	del	abogado	en	actividades	comerciales	que,	directa	o	indirectamente,	

suministraran	trabajo	profesional	no	era	“una	actividad	propia	de	la	buena	práctica”6.	Esto	cierra	la	puerta	a	

cualquier	tipo	de	estructura	societaria	con	terceros	que	financien	u	obtengan	beneficios	de	la	práctica	legal.	

Esta	prohibición	era	aún	más	explícita	en	materia	notarial,	donde	se	prohibía	asociarse	“en	sociedad	con	

	
	

	
4	In	re	Código	de	Ética	Profesional,	99	DPR	999	(1970).	
5	Id.	en	la	pág.	1015.	
6	Id.	en	la	pág.	1023.	
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alguien	 que	 no	 ha	 sido	 autorizado”7	 cuando	 la	 actividad	 de	 la	 sociedad	 se	 relacionaba	 con	 funciones	

profesionales.	

En	este	contexto,	las	transformaciones	sociales	y	económicas	a	nivel	mundial	han	puesto	en	duda	si	

el	marco	 ético	 tradicional	 sigue	 respondiendo	 a	 las	necesidades	 actuales	 de	 la	 profesión.8	 El	 crecimiento	

exponencial	del	uso	de	la	tecnología	jurídica,	la	complejidad	regulatoria	de	los	mercados	y	la	demanda	de	

modelos	 de	 acceso	 a	 la	 justicia	 más	 eficientes	 han	 impulsado	 a	 diversas	 jurisdicciones	 a	 reevaluar	 las	

estructuras	históricas	de	propiedad	de	las	oficinas	legales.9	Puerto	Rico	no	es	ajeno	a	estos	cambios,	pues	la	

globalización	de	los	servicios	profesionales	y	la	competencia	continental	han	generado	un	entorno	en	el	que	

la	noción	clásica	de	que	la	abogacía	es	una	profesión	aislada	de	las	dinámicas	económicas	externas	resulta	

cada	vez	más	difícil	de	sostener.10	

Así,	el	Tribunal	Supremo	se	ha	enfrentado	al	reto	de	armonizar	la	protección	de	la	independencia	

profesional	con	la	necesidad	de	permitir	cierta	flexibilidad	estructural	que	responda	a	estos	cambios	sociales,	

tecnológicos	y	de	mercado.	Esta	tensión	preparó	el	escenario	para	la	adopción	de	una	reforma	significativa:	

la	nueva	Regla	5.4(b).	

B. LA	REGLA	5.4(b)	

Con	la	aprobación	de	las	nuevas	Reglas	el	17	de	junio	de	2025,	vigentes	desde	el	1	de	enero	de	2026,	el	

Tribunal	Supremo	introdujo	 la	Regla	5.4(b),	que	permite	que	no	abogados	posean	participaciones	en	una	

firma	legal.11	Esta	medida	representa	un	cambio	histórico	en	 la	estructura	tradicional	de	propiedad	de	 los	

bufetes	en	la	Isla,	abriendo	la	puerta	a	inversionistas	privados	o	profesionales	de	otras	disciplinas,	a	cambio	

de	dividendos.	

Para	 proteger	 la	 independencia	 de	 la	 profesión,	 la	 Regla	 5.4(b)	 impone	 condiciones	 a	 dicha	

estructura.	La	participación	de	inversionistas	o	propietarios	no	abogados	no	puede	exceder	el	49%	de	las	

	

	
7	In	re	Enmienda	al	Canon	33	del	Código	de	Ética	Profesional,	193	DPR	337,	339	(2015).	
8	Roberto	L.	López	Dávila,	Legal	Tech:	ventana	para	modernizar	la	profesión	legal	y	potenciar	el	acceso	a	la	justicia,	MICROJURIS	AL	DÍA	(21	
de	 marzo	 de	 2021),	 https://aldia.microjuris.com/2021/03/21/legal-tech-ventana-para-modernizar-la-profesion-legal-y-potenciar-el-	
acceso-a-la-justicia/.	
9	Id.	
10	Id.	
11	In	re	Aprobación	de	las	Reglas	de	Conducta	Profesional,	2025	TSPR	64	en	las	págs.	357-58.	
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acciones	o	de	las	participaciones	de	la	oficina	legal.12	Es	decir,	el	control	mayoritario	(al	menos	el	51%)	debe	

permanecer	en	manos	de	abogados	licenciados	para	ejercer	en	Puerto	Rico.	El	único	valor	que	el	inversionista	

puede	aportar	a	cambio	de	su	participación	es	dinero.13	No	se	permite	intercambiar	acciones	por	servicios,	

como	los	de	mercadeo,	tecnología	o	consultoría.14	La	oficina	legal	debe	ser	operada	exclusivamente	por	una	

persona	admitida	a	 la	profesión	 legal	en	Puerto	Rico.15	Además,	está	prohibido	que	el	dueño	no	abogado	

interfiera	 en	 la	 independencia	 del	 juicio	 profesional	 de	 los	 abogados	 ni	 en	 la	 relación	 abogado-cliente.16	

Finalmente,	es	obligatorio	informarle	al	cliente	que	una	parte	de	la	oficina	legal	pertenece	a	una	persona	que	

no	ejerce	la	abogacía.17	

El	Tribunal	 impone	algunas	medidas	de	 supervisión	a	 estas	 firmas	mixtas,	 como	 rendir	 informes	

anuales	y	asumir	compromisos	de	trabajo	pro	bono.18	La	firma	debe	presentar	una	declaración	jurada	antes	

del	15	de	enero	de	cada	año,	detallando	a	sus	inversionistas	las	fechas,	los	montos	de	inversión	y	las	ganancias	

que	recibieron.19	Además,	la	oficina	legal	debe	prever	el	cumplimiento	colectivo	de	la	obligación	de	prestar	

servicios	legales	gratuitos	a	las	personas	indigentes.20	Se	debe	garantizar	que	la	información	de	los	clientes	

esté	protegida	conforme	a	las	normas	de	confidencialidad,	incluso	ante	dueños	externos.21	Según	las	Reglas,	

el	Tribunal	Supremo	evaluará	 la	efectividad	de	esta	nueva	estructura	no	más	 tarde	de	 tres	años	desde	su	

entrada	en	vigor,	 lo	que	indica	que	se	trata	de	un	modelo	más	regulado,	aunque	no	detalla	el	proceso	de	

evaluación.22	

En	resumidas	cuentas,	un	 inversionista	puede	aportar	 recursos	y	 recibir	ganancias	de	una	oficina	

legal,	pero	no	puede	dirigirla	ni	influir	en	su	juicio	profesional	y	su	participación	siempre	será	minoritaria.	

Las	 mismas	 Reglas	 analizan	 cómo	 el	 interés	 financiero	 de	 un	 inversionista	 podría	 generar	 un	 “riesgo	

	
	
	
12	Id.	en	la	pág.	358.	
13	Id.	en	las	págs.	357-58.	
14	Id.	
15	Id.	
16	Id.	en	la	pág.	358.	
17	Id.	
18	Id.	R.	1.6,	R.	5.4(b)(2),	R.	5.4(b)(5)	en	las	págs.	101,	356-57.	
19	Id.	R.	5.4(b)(2)	en	la	pág.	356-57.	
20	Id.	R.5.4(b)(1)	en	la	pág.	356.	
21	Id.	R.	1.6	en	la	pág.	101.	
22	Id.	R.	5.4(d)	en	la	pág.	359.	
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significativo”	de	limitar	la	representación	del	cliente.23	Por	tal	razón,	el	Capítulo	establece	la	obligación	de	los	

abogados	socios	o	con	autoridad	general	de	asegurar	que	la	oficina	cumpla	con	las	reglas	éticas,	y	la	carga	de	

cumplimiento	recae	en	los	abogados	administradores.24	

C. ESTRUCTURAS	DE	FIRMAS	LEGALES	EN	PUERTO	RICO	

a. Corporaciones	de	servicios	profesionales	(PSC)	
	

El	capítulo	18	de	la	Ley	General	de	Corporaciones	regula	las	corporaciones	de	servicios	profesionales	

(PSC,	por	sus	siglas	en	inglés)25.	Establece	que	solo	podrán	incorporarse	como	PSC	aquellos	individuos	que	

posean	licencia	profesional	vigente,	como	abogados,	contadores	e	ingenieros,	y	que	presten	el	“mismo	servicio	

profesional”26.	El	estatuto	define	a	 la	corporación	profesional	como	una	entidad	con	el	propósito	único	y	

exclusivo	de	prestar	un	servicio	profesional	y	que	tiene	como	accionistas	“únicamente	a	individuos	que	estén	

debidamente	licenciados	en	[Puerto	Rico]	para	ofrecer	el	mismo	servicio	profesional	que	la	corporación”27.	

En	otras	palabras,	una	PSC	de	abogados	solo	puede	tener	como	accionistas	a	personas	naturales	admitidas	a	

la	abogacía	en	Puerto	Rico.	

b. Compañías	de	responsabilidad	limitada	(LLC)	
	

El	capítulo	19	de	la	misma	ley	regula	las	compañías	de	responsabilidad	limitada	(LLC,	por	sus	siglas	

en	inglés)28	y,	si	prestan	los	servicios	enumerados	anteriormente	para	las	PSC,	estarán	sujetas	a	las	mismas	

restricciones.29	

c. Sociedades	de	responsabilidad	limitada	(LLP)	
	

Aparte	 de	 la	 Ley	General	 de	Corporaciones,	 la	 Ley	 de	 Sociedades	 de	Responsabilidad	 Limitada30	

define	la	sociedad	de	responsabilidad	limitada	como	una	sociedad	de	profesionales	(LLP,	por	sus	siglas	en	

inglés).	Estas	“podrán	ofrecer	todo	tipo	de	servicios	profesionales”,	y	sus	socios	que	presten	tales	servicios	en	

	
	

	
23	Id.	R.	1.7(a)(2)	en	la	pág.	123.	
24	Id.	R.	5.1,	R.	5.3	en	las	págs.	343,	350-51.	
25	Ley	General	de	Corporaciones,	Ley	Núm.	164-2009,	14	LPRA	§§	3501–4084	(2009).	
26	14	LPRA	§	3921.	
27	14	LPRA	§	3922(B).	
28	14	LPRA	§§	3951–4006.	
29	14	LPRA	§	3956(A).	
30	Ley	de	Sociedades	de	Responsabilidad	Limitada,	Ley	Núm.	154-1996,	10	LPRA	§§	1861-1886	(2009).	
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Puerto	Rico	deberán	estar	“debidamente	autorizados”	para	prestarlos	en	Puerto	Rico,	de	manera	similar	a	las	

estructuras	antes	mencionadas.31	

d. Incompatibilidad	con	la	Regla	5.4(b)	
	

El	 propio	 Tribunal	 Supremo	 reconoce	 la	 incompatibilidad	 con	 el	 ordenamiento	 jurídico	 vigente,	

como	lo	expresó	en	la	Resolución	mediante	la	cual	aprobó	las	nuevas	reglas:	“[c]on	la	flexibilización	de	la	

Regla	5.4	en	nuestra	 jurisdicción,	 se	permite	 la	participación	de	 [no	abogados]	como	accionistas	en	estas	

entidades,	lo	cual	contraviene	el	marco	normativo	vigente	en	la	Ley	General	de	Corporaciones,	supra”.32	

Mientras	la	Regla	5.4(b)	permite	que	un	no	abogado	posea	hasta	un	49%	de	una	“oficina	legal”,	el	art.	

18.02(b)	de	la	Ley	General	de	Corporaciones	lo	prohíbe	expresamente.	Es	decir,	aunque	la	nueva	regla	de	ética	

lo	 permite,	 el	 vehículo	 corporativo	 sigue	 siendo	 legalmente	 inaccesible	 a	 la	 estructura	 que	 permitiría	 la	

entrada	de	inversionistas	externos.	

Como	 resultado,	 las	 firmas	 legales	 carecen	 actualmente	 de	 un	 mecanismo	 organizativo	 que	 les	

permita	admitir	inversionistas	no	abogados	de	manera	legítima,	ya	que	ello	contraviene	la	Ley	General	de	

Corporaciones.	 Esta	 disonancia	 normativa	 no	 constituye	 un	 mero	 problema	 técnico	 de	 armonización	

legislativa;	por	el	contrario,	plantea	una	cuestión	institucional	profunda	en	cuanto	a	la	capacidad	del	Tribunal	

Supremo	para	introducir	cambios	estructurales	sin	un	andamiaje	corporativo	que	les	otorgue	operatividad	

jurídica	efectiva.	En	consecuencia,	se	genera	un	escenario	de	incertidumbre	regulatoria	tanto	para	abogados	

como	para	potenciales	inversionistas.	

D. PROBLEMÁTICA	

Diversos	sectores	críticos	advierten	sobre	 la	apertura	a	 inversionistas	no	abogados,	 sin	un	diseño	

regulatorio	robusto	que	garantice	una	supervisión	efectiva.	Por	ejemplo,	un	análisis	 reciente	sostiene	que	

dicha	reforma	“transforma	el	modelo	ético	y	profesional	de	la	práctica	legal	en	Puerto	Rico”	y	plantea	“una	

amenaza	seria	a	la	integridad	y	la	independencia	del	ejercicio	de	la	abogacía	en	la	Isla”	precisamente	por	la	

posibilidad	de	que	 inversionistas	no	 sujetos	 al	 régimen	disciplinario	 adquieran	 intereses	 económicos	 en	

	

	
31	10	LPRA	§	1866.	
32	In	re	Aprobación	de	las	Reglas	de	Conducta	Profesional,	2025	TSPR	64,	en	la	pág.	38.	
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bufetes.33	 Incluso	 cuando	 se	 establecen	 obligaciones	 formales,	 como	 declaraciones	 juradas	 anuales,	

compromiso	pro	bono	y	protección	de	la	información	confidencial,	las	Reglas	no	definen	con	claridad	cuáles	

serán	 los	 mecanismos	 de	 supervisión	 efectiva,	 auditoría,	 sanción	 o	 control	 continuo	 para	 garantizar	 el	

cumplimiento	real	de	dichas	condiciones.34	

Esta	preocupación	 trasciende	el	 ámbito	 local.	En	 la	 literatura	académica	estadounidense	 sobre	 la	

inversión	 de	 no	 abogados	 se	 advierte	 que	 permitir	 la	 participación	 externa	 sin	 controles	 estrictos	 puede	

comprometer	la	independencia	profesional.35	Otro	análisis	reciente	señala	que	la	propiedad	de	firmas	por	no	

abogados	no	solo	incumple	las	promesas	de	acceso	a	 la	 justicia,	sino	que	también	genera	riesgos	como	la	

influencia	 en	 las	 decisiones	 jurídicas,	 la	 presión	 comercial	 sobre	 las	 estrategias	 de	 litigio	 y	 el	 potencial	

conflicto	de	intereses	entre	inversionistas	y	clientes.36	Esa	crítica	evidencia	que	la	ausencia	de	un	régimen	

regulatorio	claro	convierte	la	reforma	en	una	apuesta	de	alto	riesgo	para	la	ética	profesional	y	la	confianza	

pública	en	la	justicia.37	

III. MODELOS	ALTERNATIVOS	EN	EE.	UU.	

Esta	práctica	es	común	en	jurisdicciones	que	también	practican	el	common	law,	como	Australia	y	el	

Reino	Unido.38	Aunque	resulta	novedosa	en	Puerto	Rico,	no	lo	es	en	todas	las	jurisdicciones	de	EE.UU.,	como	

Arizona	y	Utah,	que	han	sido	pioneros	en	su	implementación.	

A. ARIZONA	
	

La	sección	7-209	del	Código	de	Administración	Judicial	de	Arizona	establece	el	marco	regulatorio	y	

operativo	para	las	“Estructuras	de	Negocios	Alternativas”	(ABS,	por	sus	siglas	en	inglés).39	Las	define	como	

entidades	comerciales	que	prestan	servicios	legales,	pero	también	incluye	a	propietarios	o	gerentes	que	no	

son	abogados,	con	intereses	económicos	o	con	autoridad	en	la	toma	de	decisiones.40	Esta	normativa	opera	

	
33	Daisy	Calcaño	López,	La	Regla	5.4	y	la	mercantilización	de	la	abogacía:	una	alerta	desde	la	práctica	disciplinaria,	MICROJURIS	AL	DÍA	(10	
de	 agosto	 de	 2025),	 https://aldia.microjuris.com/2025/08/10/la-regla-5-4-y-la-mercantilizacion-de-la-abogacia-una-alerta-desde-la-	
practica-disciplinaria/.	
34	Id.	
35	Stephen	P.	Younger,	The	Pitfalls	and	False	Promises	of	Nonlawyer	Ownership	of	Law	Firms,	132	YALE	L.J.	F.	259	(2022).	
36	Id.	
37	Id.	en	la	pág.	260.	
38	 Kim	 Wiegand.	 The	 private	 equity	 infiltration:	 A	 new	 era	 for	 law	 firm	 investment?	 LAWYERS	 WEEKLY	 (22	 de	 mayo	 de	 2025),	
https://www.lawyersweekly.com.au/biglaw/42102-the-private-equity-infiltration-a-new-era-for-law-firm-investment.	
39	Véase	Ariz.	Code	Jud.	Admin.	supra	nota	3.	
40	Id.	

http://www.lawyersweekly.com.au/biglaw/42102-the-private-equity-infiltration-a-new-era-for-law-firm-investment
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bajo	 la	 jurisdicción	 del	 Tribunal	 Supremo	 de	 Arizona	 y	 tiene	 como	 propósito	 licenciar	 a	 entidades	 que	

demuestren	que	persiguen	objetivos	específicos,	tales	como	mejorar	el	acceso	a	servicios	legales,	fomentar	la	

innovación	en	su	prestación	y	permitir	la	inversión	de	capital	externo	en	firmas	legales.41	

La	 responsabilidad	 de	 la	 administración	 del	 programa	 recae	 en	 la	Oficina	 Administrativa	 de	 los	

Tribunales	y	en	un	Comité	de	ABS,	que	supervisan	los	procesos	de	solicitud,	renovación	y	regulación.42	El	

proceso	de	licenciamiento	es	riguroso.	El	Comité	debe	asegurar	que	el	solicitante	cuente	con	estructuras	de	

gobernanza	adecuadas	que	garanticen	que	los	abogados	actúen	con	independencia	profesional,	mantengan	

la	confidencialidad	y	tomen	decisiones	en	el	mejor	interés	de	los	clientes,	sin	que	las	políticas	comerciales	

interfieran	con	sus	deberes	éticos.43	Además,	se	realizan	investigaciones	exhaustivas	sobre	los	antecedentes	

de	los	solicitantes	para	prevenir	fraudes	o	riesgos	para	el	público.44	

Un	 requisito	 fundamental	 de	 esta	 sección	 es	 la	 designación	 obligatoria	 de	 un	 abogado	 de	

cumplimiento,	 quien	debe	 ser	miembro	 activo	del	Colegio	de	Abogados	de	Arizona.45	 Este	profesional	 es	

responsable	de	 asegurar	 que	 la	ABS	 cumpla	 con	 todas	 sus	normas	 éticas	 y	 regulatorias,	 y	 de	 adoptar	 las	

medidas	razonables	para	garantizar	que	las	personas	autorizadas	y	los	empleados	de	la	empresa	no	incurran	

en	infracciones	de	las	obligaciones	profesionales	de	los	abogados.46	La	sección	también	incorpora	un	Código	

de	 Conducta	 específico	 que	 prohíbe	 interferir	 en	 la	 independencia	 profesional	 de	 los	 abogados	 y	 exige	

mantener	los	fondos	de	los	clientes	separados	de	los	de	la	empresa.47	

Finalmente,	 la	 regulación	 establece	 un	 régimen	 disciplinario	 para	 las	 ABS,	 sometiéndolas	 a	 las	

mismas	 reglas	 de	 investigación	 que	 las	 de	 los	 abogados.48	 Las	 sanciones	 pueden	 incluir	 la	 revocación	 o	

suspensión	de	la	licencia,	la	libertad	condicional	y	multas	civiles	de	hasta	$1,000,000.49	Asimismo,	el	Director	

	
	
	

	
41	Id.	
42	Véase	Ariz.	Code	Jud.	Admin.	§7-209(D)(2),	supra	nota	3	en	la	pág.	2.	
43	Véase	Ariz.	Code	Jud.	Admin.	§7-209(E)(2)(a)(1),	supra	nota	3	en	la	pág.	8.	
44	Véase	Ariz.	Code	Jud.	Admin.	§7-209(E)(2)(c),	supra	nota	3	en	la	pág.	8.	
45	Véase	Ariz.	Code	Jud.	Admin.	§7-209(A),	supra	nota	3	en	la	pág.	1.	
46	Véase	Ariz.	Code	Jud.	Admin.	§7-209(G)(3)(b)(1),	supra	nota	3	en	la	pág.	18.	
47	Véase	Ariz.	Code	Jud.	Admin.	§7-209(K)(1)(b),	supra	nota	3	en	la	pág.	24.	
48	Véase	Ariz.	Code	Jud.	Admin.	§7-209(H),	supra	nota	3	en	la	pág.	19.	
49	Véase	Ariz.	Code	Jud.	Admin.	§7-209(H)(2)(f)(2),	supra	nota	3	en	la	pág.	20.	
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Administrativo	tiene	la	facultad	de	iniciar	auditorías	de	cumplimiento	y	remitir	las	violaciones	al	Colegio	de	

Abogados	de	Arizona,	lo	que	asegura	una	fiscalización	continua	de	estas	entidades	híbridas.50	

A	diferencia	de	este	andamiaje	normativo	robusto,	Puerto	Rico	carece	de	un	diseño	regulatorio	que	

aborde	con	claridad	los	riesgos	y	las	obligaciones	asociadas	a	la	participación	de	inversionistas	no	abogados	

en	oficinas	legales.	De	las	Reglas	no	se	desprende	la	existencia	de	un	proceso	de	licenciamiento	especializado,	

un	régimen	de	auditorías,	mecanismos	disciplinarios	diferenciados,	códigos	de	conducta	específicos	ni	figuras	

análogas	 al	 abogado	 de	 cumplimiento	 que	 aseguren	 la	 independencia	 profesional	 del	 abogado	 frente	 a	

presiones	comerciales	que	puedan	surgir	de	este	modelo.	

B. UTAH	

En	2020,	el	Tribunal	Supremo	de	Utah	estableció,	mediante	la	Standing	Order	No.	15,	un	“regulatory	

sandbox”51	 (en	 adelante,	 “sandbox”)	 que	 permite	 que	 entidades	 no	 tradicionales,	 incluidas	 aquellas	 con	

inversionistas	no	abogados,	presten	servicios	legales	bajo	su	supervisión.52	Este	sandbox	es	un	mecanismo	de	

política	pública	que	permite	que	nuevos	negocios	o	servicios	legales	se	ofrezcan	con	flexibilidad	regulatoria	

de	manera	controlada	y	fiscalizada,	mientras	el	regulador	formula	una	política	pública	mejor	informada.53	

Este	modelo	es	significativamente	distinto	del	de	Arizona,	previamente	discutido.	El	sandbox	de	Utah	

permite	que	entidades	legales	ofrezcan	servicios	mediante	modelos	como	la	propiedad	y	la	participación	de	

no	abogados,	el	reparto	de	honorarios	con	no	abogados	y	el	uso	de	software	para	prestar	servicios	legales.54	

Para	participar,	la	entidad	debe	solicitar	autorización	ante	la	Oficina	para	la	Innovación	de	Servicios	Legales	

de	Utah	(OLSI,	por	sus	siglas	en	inglés),	que	evalúa	las	solicitudes,	clasifica	el	nivel	de	riesgo	como	bajo,	bajo-	

moderado,	moderado	o	alto,	y	determina	si	puede	operar.55	Una	vez	autorizada	en	el	sandbox,	 la	entidad	

queda	sujeta	a	fiscalización	continua,	que	incluye	reportes	mensuales	o	trimestrales	según	el	nivel	de	riesgo,	

	
	
50	Véase	Ariz.	Code	Jud.	Admin.	§	7-209(D)(3)(b)(2)(e),	supra	nota	3	en	la	pág.	3.	
51	“A	regulatory	sandbox	is	a	policy	tool	through	which	a	government	or	regulatory	body	permits	limited	relaxation	of	applicable	rules	to	
facilitate	the	development	and	testing	of	innovative	business	models,	products,	or	services	by	sandbox	participants.”	Tribunal	Supremo	
de	 Utah,	 Standing	 Order	 No.	 15,	 §	 1	 (21	 de	 septiembre	 de	 2022),	 https://utahinnovationoffice.org/wp-content/uploads/2024/01/1.-	
Standing-Order-No.15-Amended-9.21.22.pdf.	
52	Lucy	Ricca,	The	Reregulation	of	Utah:	Managing	Risk	with	Better	Protections,	38	GPSOLO	31	(2021).	
53	Id.	
54	 Office	 of	 Legal	 Services	 Innovation,	 Innovation	 Office	 Manual	 (1	 de	 mayo	 de	 2023),	 https://utahinnovationoffice.org/wp-	
content/uploads/2023/04/IO-Manual-Published-5.1.2023.pdf.	
55	Id.	
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así	como	posibles	auditorías	de	calidad,	el	monitoreo	de	datos	sobre	resultados	legales	y	financieros	y	posibles	

quejas	de	consumidores.56	El	objetivo	del	sandbox	es	enfrentar	la	crisis	de	acceso	a	la	 justicia	mediante	la	

creación	 de	 un	 mercado	 de	 servicios	 legales	 “bien	 desarrollado,	 de	 alta	 calidad,	 innovador,	 asequible	 y	

competitivo”.57	

El	Manual	de	la	Oficina	de	Innovación	(2023)	introduce	obligaciones	de	transparencia,	tales	como	la	

identificación	 formal	 de	 “controlling	 persons”	 y	 “financing	 persons”,	 así	 como	 la	 divulgación	 del	 historial	

disciplinario,	de	investigaciones	regulatorias	y	de	antecedentes	penales,	cuya	revisión	puede	ser	requerida	

por	la	Oficina	como	parte	del	proceso	de	autorización	y	monitoreo.58	

A	partir	 de	 2024,	 según	documenta	 el	 Informe	Anual,	 el	 programa	 incorporó	 el	Utah	 Innovation	

Requirement,	que	limita	el	acceso	al	sandbox	a	entidades	que	propongan	modelos	que	amplíen	de	manera	

cuantificable	el	acceso	a	servicios	 legales	y	presenten	un	fundamento	claro	de	 innovación.59	Este	enfoque	

complementa	el	sistema	de	licenciamiento	basado	en	el	riesgo,	con	el	objetivo	de	permitir	la	experimentación	

regulatoria	sin	comprometer	en	exceso	la	protección	del	consumidor.60	

En	síntesis,	el	modelo	de	Utah	funciona	como	un	experimento	regulatorio	supervisado,	en	el	que	la	

flexibilización	de	las	reglas	tradicionales	se	condiciona	a	una	evaluación	continua	del	riesgo	y	a	la	generación	

de	datos	y	estadísticas	que	permiten	medir	su	impacto	real.	Tanto	el	Manual	de	la	Oficina	de	Innovación	

(2023)	como	el	Informe	Anual	de	2024	muestran	que	el	Tribunal	Supremo	ha	optado	por	una	apertura	gradual	

y	controlada,	mediante	la	cual	se	autorizan	modelos	innovadores	bajo	estrictos	mecanismos	de	monitoreo.	

Este	diseño	confirma	que	la	apertura	del	mercado	legal	al	capital	privado	en	Utah	no	es	absoluta,	sino	que	es	

experimental	y	está	sujeta	a	revisión	constante.	

IV. ¿POR	QUÉ	INTRODUCIR	EL	CAPITAL	PRIVADO	EN	OFICINAS	LEGALES?	

Los	 inversionistas	de	 capital	privado	perciben	que	el	mercado	de	 servicios	 legales	puede	 resultar	

atractivo	 por	 varios	 factores,	 como	 su	 fragmentación	 extrema,	 la	 cuota	 de	 mercado	 en	 los	 servicios	

	
56	Id.	
57	Id.	
58	Id.	
59Utah	Bar,	2023-2024	Year	in	Review,	UTAH	BAR	(diciembre	2024),	https://www.utahbar.org/wp-content/uploads/2024/12/FINAL-2024-	
Year-In-Review-Report.pdf.	
60	Id.	

http://www.utahbar.org/wp-content/uploads/2024/12/FINAL-2024-
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profesionales,	los	márgenes	de	ganancia	relativamente	altos	e	ineficiencias	operativas	que	facilitan	estrategias	

de	consolidación.61	

En	primer	lugar,	los	datos	de	la	American	Bar	Association	muestran	que	la	mayoría	de	los	abogados	

en	Estados	Unidos	trabajan	de	manera	fragmentada	en	firmas	pequeñas	o	en	prácticas	individuales.62	Este	es	

precisamente	el	tipo	de	estructura	que	los	fondos	de	capital	privado	buscan	para	implementar	estrategias	de	

“roll	up”63.	Es	decir,	adquirir	múltiples	firmas	pequeñas	para	integrarlas	en	una	plataforma	más	grande	con	

una	marca	única,	sistemas	compartidos	y	gobernanza	unificada,	con	el	objetivo	de	reducir	costos	y	maximizar	

las	ganancias.64	

En	segundo	lugar,	el	tamaño	y	la	estabilidad	del	mercado	legal	resultan	muy	atractivos,	pues	se	estima	

que	el	mercado	global	de	servicios	legales	supera	el	billón	de	dólares	y	seguirá	creciendo	en	los	próximos	

años,	mientras	que	el	mercado	estadounidense	alcanza	aproximadamente	cientos	de	miles	de	millones	de	

dólares.65	Se	pronostica	que	este	crecimiento	continuará	de	manera	moderada	pero	sostenida	en	el	futuro.66	

Si	bien	la	industria	legal	no	es	inmune	a	las	recesiones,	informes	recientes	indican	que,	en	el	ciclo	económico	

actual,	la	demanda	ha	mostrado	una	mayor	resiliencia	de	lo	anticipado,	lo	que	se	refleja	en	un	crecimiento	

positivo	y	en	la	estabilidad	de	la	facturación.67	

En	tercer	lugar,	los	datos	recientes	sobre	el	mercado	de	Proveedores	Alternos	de	Servicios	Legales	

(ALSP,	por	sus	siglas	en	inglés)	muestran	un	crecimiento	acelerado,	lo	que	refleja	una	demanda	creciente	por	

su	eficiencia	percibida	como	modelo	de	prestación	de	servicios	legales.68	En	el	informe	de	ALSP	para	2025	de	

Thomson	Reuters,	se	estima	que	este	segmento	ya	ha	alcanzado	unos	$28.5	mil	millones,	con	una	tasa	de	

	
61	Thomson	Reuters	Institute	&	Georgetown	Law	Center	on	Ethics	and	the	Legal	Profession,	2023	Report	on	the	State	of	the	Legal	Market	
(2023),	 https://www.thomsonreuters.com/en-us/posts/wp-content/uploads/sites/20/2023/01/2023-State-of-the-Legal-Market.pdf;	
ScaleFirm,	 The	 Rise	 of	 Remote	 Firms	 Heralds	 a	 New	 Era	 of	 Boutique-Law-Firm	 Mergers	 (10	 de	 agosto	 de	 2023),	
https://scalefirm.com/post/the-rise-of-remote-firms-heralds-a-new-era-of-boutique-law-firm-mergers/.	
62	Id.	
63	Dealroom,	What	Is	a	Private	Equity	Roll-Up	Strategy?	(10	de	octubre	de	2025),	https://dealroom.net/blog/what-is-a-private-equity-	
roll-up-strategy.	
64	 David	 Morris,	 Add-on	 Acquisitions	 in	 Private	 Equity:	 Strategy	 Meets	 Execution,	 COHNREZNICK	 (27	 de	 mayo	 de	 2025),	
https://www.cohnreznick.com/insights/how-top-pe-firms-are-winning-with-add-on-acquisitions.	
65	 Mordor	 Intelligence,	 US	 Legal	 Services	 Market	 Size	 &	 Share	 Analysis	 –	 Growth	 Trends	 &	 Forecasts	 (2025–2030),	
https://www.mordorintelligence.com/industry-reports/us-legal-services-market	(última	visita	18	de	mayo	de	2026).	
66	Id.	
67	 	 Thomson	 	 Reuters	 	 Institute,	 	 How	 	 Economic	 	 Recessions	 	 Impact	 	 the	 	 Legal	 	 Industry	 	 (13	 	 de	 	 mayo	 	 de	 	 2025),	
https://www.thomsonreuters.com/en-us/posts/legal/recession-legal-industry-impact/.	
68	 Thomson	 Reuters	 Institute,	 Alternative	 Legal	 Services	 Providers	 2025	 Report	 (28	 de	 enero	 de	 2025),	
https://www.thomsonreuters.com/en-us/posts/legal/alsp-report-2025/.	

http://www.thomsonreuters.com/en-us/posts/wp-content/uploads/sites/20/2023/01/2023-State-of-the-Legal-Market.pdf%3B
http://www.cohnreznick.com/insights/how-top-pe-firms-are-winning-with-add-on-acquisitions
http://www.mordorintelligence.com/industry-reports/us-legal-services-market
http://www.thomsonreuters.com/en-us/posts/legal/recession-legal-industry-impact/
http://www.thomsonreuters.com/en-us/posts/legal/alsp-report-2025/
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crecimiento	anual	compuesta	de	18%	entre	2021	y	2023;	además	destaca	que	los	clientes	valoran	de	forma	

particular	la	especialización,	la	eficiencia	en	costos	y	la	capacidad	de	los	ALSP	para	manejar	tareas	de	alto	

volumen,	 así	 como	 el	 uso	 de	 tecnología	 y,	 en	 algunos	 casos,	 de	 herramientas	 de	 inteligencia	 artificial	

generativa	para	reducir	costos	y	agilizar	procesos.69	Estos	factores	han	llevado	a	que	los	departamentos	legales	

corporativos	y	las	firmas	tradicionales	proyecten	aumentar	su	gasto	en	estos	servicios	legales	alternos,	lo	que	

intensifica	la	presión	para	modernizar	su	infraestructura	tecnológica.70	

Desde	la	perspectiva	de	los	fondos	de	private	equity,	este	entorno	se	percibe	como	una	oportunidad	

para	capturar	valor	en	un	mercado	todavía	fragmentado	y	con	amplios	márgenes	de	mejora	en	la	gestión.71	

Análisis	recientes	sobre	la	consolidación	de	firmas	y	el	uso	de	estructuras	como	las	organizaciones	de	servicios	

gerenciales	(MSO,	por	sus	siglas	en	inglés)	señalan	que	la	centralización	de	servicios	administrativos	y	de	back	

office,72	 la	 inversión	en	plataformas	tecnológicas	compartidas	y	 la	profesionalización	de	la	gestión	pueden	

mejorar	la	rentabilidad	de	las	redes	de	firmas	afiliadas	al	reducir	costos	sin	alterar	formalmente	la	propiedad	

profesional	de	la	firma	legal.73	

Finalmente,	se	pueden	observar	ejemplos	concretos	de	inversión	privada	en	firmas	legales	dentro	de	

ordenamientos	jurídicos	que	sí	permiten	la	participación	de	no	abogados,	según	lo	discutido	sobre	Utah	y	

Arizona.	Bloomberg	Law	ha	reportado	que	Fortress	Investment	Group	adquirió	una	participación	económica	

en	Esquire	Law,	una	firma	de	litigios	aprobada	como	ABS	en	Arizona.74	Este	tipo	de	transacción	confirma	

que,	cuando	la	regulación	lo	permite,	el	sector	legal	puede	atraer	inversión	institucional	sujeta	a	expectativas	

de	rentabilidad	y	crecimiento.75	

	
	
	

	
69	Id.	
70	Thomson	Reuters	Institute,	Alternative	Legal	Services	Providers	2025	Report	Shows	Segment	Comprises	$28	Billion	of	the	Legal	Market,	
(28	 de	 enero	 de	 2025),	 https://www.thomsonreuters.com/en/press-releases/2025/january/alternative-legal-services-providers-2025-	
report-shows-segment-comprises-28-billion-of-the-legal-market.	
71	 Holland	 &	 Knight,	 Why	 Lawyers	 and	 Law	 Firms	 Should	 Be	 Paying	 Attention	 to	 MSO	 Partnerships	 (octubre	 2025),	
https://www.hklaw.com/en/insights/publications/2025/10/why-lawyers-and-law-firms-should-be-paying-attention.	
72	 Jane	 Meacham,	 Understanding	 Back	 Office	 in	 Business:	 Key	 Roles	 and	 Examples,	 INVESTOPEDIA	 (8	 de	 octubre	 de	 2025),	
https://www.investopedia.com/terms/b/backoffice.asp.	
73	Id.	
74	 Bloomberg	 Law,	 Fortress	 Investment	 in	 Arizona	 Law	 Firm	 —	 Litigation	 Finance	 (agosto	 2025),	
https://news.bloomberglaw.com/litigation-finance/a-fortress-investment-in-arizona-law-firm-litigation-finance.	
75	Id.	

http://www.thomsonreuters.com/en/press-releases/2025/january/alternative-legal-services-providers-2025-
http://www.hklaw.com/en/insights/publications/2025/10/why-lawyers-and-law-firms-should-be-paying-attention
http://www.investopedia.com/terms/b/backoffice.asp
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A. MODELOS	REGULATORIOS	COMPARADOS	SUGIEREN	VIABILIDAD	
	

La	experiencia	de	Arizona	y	Utah	sugiere	que	la	inversión	de	capital	privado	puede	coexistir	con	la	

ética	profesional	 sin	provocar	niveles	 significativos	de	daño	al	 consumidor,	 siempre	que	exista	un	diseño	

regulatorio	robusto.	En	el	Informe	Anual	de	2022	del	Comité	de	ABS	en	Arizona,	se	señala	que	a	diciembre	

de	 2022	 existían	 39	 ABS	 activas,	 de	 las	 cuales	 27	 tenían	mayoría	 de	 propiedad	 no	 abogada.76	 Hasta	 ese	

momento	no	se	había	 recibido	ninguna	querella	ni	 se	había	 impuesto	disciplina	contra	entidades	ABS	ni	

contra	sus	personas	autorizadas.77	En	Utah,	la	Oficina	para	la	Innovación	de	Servicios	Legales	reportó	que,	a	

enero	de	2024,	las	entidades	del	sandbox	habían	prestado	más	de	76,000	servicios	legales	a	aproximadamente	

24,000	consumidores,	con	solo	14	querellas	formales,	lo	que	equivale	a	una	tasa	de	querellas	de	menos	de	

0.01%	por	cada	4,011	servicios	prestados.78	

Los	estudios	académicos	disponibles	sobre	las	reformas	regulatorias	en	Arizona	y	Utah	coinciden	en	

que	no	existe	evidencia	empírica	de	que	estas	 iniciativas	hayan	generado	un	aumento	del	 riesgo	para	 los	

consumidores.79	El	proyecto	de	Stanford,	Legal	Innovation	After	Reform,	señala	que	las	entidades	autorizadas	

bajo	los	modelos	de	Arizona	y	Utah	“están	introduciendo	innovaciones	sustantivas	en	tecnología,	precios	y	

modelos	 organizativos”	 y	 que	 la	 mayoría	 se	 dirige	 a	 consumidores	 y	 pequeñas	 empresas,	 un	 sector	

históricamente	subatendido.80	

De	igual	modo,	el	análisis	publicado	por	LawNext	sobre	el	mismo	estudio	concluye	que	las	reformas	

“no	han	producido	indicios	de	daño	al	consumidor”,	a	la	vez	que	han	impulsado	mecanismos	de	prestación	

de	servicios	más	accesibles	y	eficientes.81	Estas	observaciones	resultan	particularmente	relevantes	para	Puerto	

Rico,	pues	sugieren	que	el	problema	central	no	es	la	presencia	de	capital	privado	en	sí	misma,	sino	la	ausencia	

	
76	 	 Committee	 	 on	 	 Alternative	 	 Business	 	 Structures,	 	 Annual	 	 Report	 	 to	 	 the	 	 Arizona	 	 Supreme	 	 Court	 	 1	 	 (abril	 	 2023),	
https://www.azcourts.gov/Portals/0/26/Final%202022%20ABS%20Committee%20Report%20to%20Supreme%20Court%202023-05-	
09.pdf?ver=cQfBTMoqhS2R9JZ5gaAeMg%3D%3D.	
77	Id.	
78	 Utah	 Off.	 of	 Legal	 Servs.	 Innovation,	 January	 2024	 Activity	 Report	 (2024),	 https://utahinnovationoffice.org/wp-	
content/uploads/2024/03/January-2024-Activity-Report.pdf.	
79	David	Freeman	Engstrom,	Lucy	Ricca,	Graham	Ambrose	&	Maddie	Walsh,	Legal	Innovation	After	Reform:	Evidence	from	Regulatory	
Change,	 Stanford	 Law	 School,	 Deborah	 L.	 Rhode	 Center	 on	 the	 Legal	 Profession	 (septiembre	 2022),	 https://law.stanford.edu/wp-	
content/uploads/2022/09/SLS-CLP-Regulatory-Reform-REPORTExecSum-9.26.pdf.	
80	Id.	
81	Bob	Ambrogi,	Comprehensive	Study	of	Regulatory	Reform	Finds	It	Is	Driving	Substantial	Innovation	in	Legal	Services	Delivery	with	No	
Harm	 to	 Consumers,	 LAWNEXT	 (septiembre	 2022),	 https://www.lawnext.com/2022/09/comprehensive-study-of-regulatory-reform-	
finds-it-is-driving-substantial-innovation-in-legal-services-delivery-with-no-harm-to-consumers.html.	

http://www.lawnext.com/2022/09/comprehensive-study-of-regulatory-reform-
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de	 un	 marco	 regulatorio	 robusto,	 con	 licenciamiento,	 supervisión	 continua,	 recopilación	 de	 datos	 y	

mecanismos	de	transparencia,	como	los	que	rigen	los	modelos	de	Arizona	y	Utah.	

No	 obstante,	 debe	 reconocerse	 que	 la	 evidencia	 empírica	 disponible	 sobre	 Arizona	 y	 Utah	 es	

meramente	preliminar.	Los	datos	reportados	se	concentran	en	períodos	relativamente	cortos,	que	dependen	

en	 gran	medida	 de	mecanismos	 de	 divulgación	 voluntaria	 y	 no	 reflejan	 plenamente	 los	 posibles	 riesgos	

estructurales	 a	 largo	 plazo,	 como	 cambios	 graduales	 en	 la	 cultura	 organizacional	 de	 las	 firmas	 o	 en	 los	

incentivos	 de	 litigio.	 En	 consecuencia,	 la	 ausencia	 de	 querellas	 formales	 no	 implica	 necesariamente	 la	

ausencia	de	infracciones	éticas,	sino	que	sugiere	que	dichas	tensiones	pueden	manifestarse	de	manera	menos	

visible	o	diferida	en	el	tiempo.	

B. ESPECIALIZACIÓN	Y	RECLUTAMIENTO	

El	acceso	al	capital	también	puede	incidir	en	la	especialización	y	en	la	guerra	por	el	talento	legal.	La	

tendencia	de	grandes	firmas	 legales	a	crear	roles	como	el	de	Chief	AI	Strategy	Officer,	principalmente	en	

EE.UU.,	y	equipos	dedicados	a	la	innovación	demuestra	que	la	capacidad	de	atraer	perfiles	técnicos	y	jurídicos	

altamente	especializados	se	está	convirtiendo	en	un	factor	competitivo	central.82	Las	firmas	puertorriqueñas	

que	 aspiren	 a	 participar	 en	 transacciones	 complejas,	 arbitrajes	 internacionales	 o	 litigios	 de	 alto	 impacto	

necesitarán	ofrecer	estructuras	salariales	y	de	desarrollo	profesional	comparables	a	las	de	las	firmas	legales	

de	EE.UU.	continental.	

En	este	sentido,	el	capital	privado	puede	permitir	que	las	firmas	locales	inviertan	en	programas	de	

reclutamiento	y	retención	más	agresivos,	como	signing	bonuses,	planes	de	upskilling	en	IA	o	el	financiamiento	

de	programas	de	LL.M.,	para	ofrecer	trayectorias	de	carrera	más	atractivas.	Bloomberg	Law,	por	ejemplo,	ha	

documentado	cómo	compañías	privadas	han	adquirido	participaciones	de	hasta	el	20%	en	firmas	de	litigio	

en	Arizona.83	Si	este	tipo	de	capital	está	dispuesto	a	financiar	el	crecimiento	en	mercados	como	el	de	Arizona,	

es	posible	que	oficinas	legales	puertorriqueñas	resulten	de	interés	si	su	marco	normativo	ofrece	seguridad	

jurídica.	

	
82	Id.	
83	 Emily	 R.	 Siegel,	 A	 Fortress	 Investment	 in	 Arizona	 Law	 Firm:	 Litigation	 Finance,	 BLOOMBERG	 LAW	 (29	 de	 agosto	 de	 2025),	
https://news.bloomberglaw.com/litigation-finance/a-fortress-investment-in-arizona-law-firm-litigation-finance.	
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C. INVERSIÓN	EN	TECNOLOGÍA	Y	AUTOMATIZACIÓN	
	

Empresas	 como	Harvey	 AI,	 respaldadas	 por	 fondos	 como	 Andreessen	 Horowitz	 y	OpenAI,	 han	

alcanzado	valoraciones	cercanas	a	$8	mil	millones	y	han	recaudado	alrededor	de	$760	millones.84	Estas	tienen	

presencia	en	58	países	y	cuentan	con	acuerdos	con	grandes	firmas	y	corporaciones,	como	Repsol.85	De	acuerdo	

con	Business	Insider,	más	de	la	mitad	de	las	100	firmas	legales	con	mayores	ingresos	en	Estados	Unidos	ya	

utilizan	la	plataforma	de	Harvey	AI,	lo	que	sugiere	que	la	adopción	de	la	inteligencia	artificial	en	Big	Law	ha	

dejado	de	ser	la	excepción	para	convertirse	en	el	estándar.86	

Reuters	reporta,	además,	que	algunas	firmas	permiten	a	sus	asociados	destinar	hasta	el	20%	de	sus	

horas	 facturables	 al	 entrenamiento	 y	 al	 uso	 avanzado	 de	 herramientas	 de	 inteligencia	 artificial.87	 Estos	

cambios	requieren	inversiones	significativas	en	infraestructura	tecnológica,	formación	de	talento	y	rediseño	

de	procesos,	lo	que	puede	resultar	inviable	para	una	firma	promedio	en	Puerto	Rico	con	el	capital	únicamente	

de	sus	socios.	

V. VENTAJA	COMPETITIVA	
	

El	acceso	a	capital	fresco	adquiere	un	valor	particular	en	Puerto	Rico,	donde	las	firmas	operan	en	el	

mercado	jurídico	estadounidense,	pero	con	costos	laborales	y	operacionales	significativamente	más	bajos.88	

En	un	entorno	donde	la	prestación	de	servicios	legales	se	ha	vuelto	intensiva	en	tecnología	y	el	mercado	global	

de	tecnología	legal	supera	los	$31.59	mil	millones	y	se	proyecta	que	crezca	a	$63.59	mil	millones	para	2032,89	

la	inversión	rinde	más	en	la	Isla	que	en	la	mayoría	de	las	jurisdicciones	continentales.	

La	presión	por	modernizarse	es	creciente.	En	2024,	 las	firmas	en	Estados	Unidos	aumentaron	sus	

gastos	de	tecnología	en	un	7.6%	respecto	a	2023,	según	Thomson	Reuters.90	Para	firmas	puertorriqueñas	de	

	

84	Melia	Russell,	Harvey’s	$8	Billion	Question:	How	Much	Money	Does	It	Actually	Save	Lawyers?,	BUSINESS	INSIDER	(1	de	diciembre	de	
2025),	https://www.businessinsider.com/harvey-ai-legal-tech-8-billion-productivity-savings-lawyers-2025;	Santiago	Millán,	Harvey	AI,	
participada	 por	 OpenAI,	 impulsa	 en	 España	 sus	 servicios	 legales	 de	 IA,	 EL	 PAÍS	 (5	 de	 diciembre	 de	 2025),	
https://elpais.com/economia/2025-12-05/harvey-ai-participada-por-openai-impulsa-en-espana-sus-servicios-legales-de-ia.html.	
85	Id.	
86	Id.	
87	Sara	Merken,	Law	Firms	Seek	AI	Edge	with	New	Executive	Hires,	REUTERS	(4	de	diciembre	de	2025),	
https://www.reuters.com/legal/legalindustry/law-firms-seek-ai-edge-with-new-executive-hires-2025-12-04/.	
88	 U.S.	 Bureau	 of	 Labor	 Statistics,	 May	 2023	 State	 Occupational	 Employment	 and	 Wage	 Estimates:	 Puerto	 Rico,	
https://www.bls.gov/oes/2023/may/oes_pr.html	(última	visita	18	de	mayo	de	2026).	
89	 Fortune	 Business	 Insights,	 Legal	 Technology	 Market	 Size,	 Share	 &	 Industry	 Analysis,	 2025–2032	 (17	 de	 noviembre	 de	 2025),	
https://www.fortunebusinessinsights.com/legal-technology-market-109527.	
90Zach	Warren,	Legalweek	2025:	Increased	Law	Firm	Tech	Investment	Means	Increased	Tech	Metrics	Collection,	THOMSON	REUTERS	(9	de	
abril	de	2025),	https://www.thomsonreuters.com/en-us/posts/legal/legalweek-2025-increased-law-firm-tech-investment/.	

http://www.businessinsider.com/harvey-ai-legal-tech-8-billion-productivity-savings-lawyers-2025%3B
http://www.reuters.com/legal/legalindustry/law-firms-seek-ai-edge-with-new-executive-hires-2025-12-04/
http://www.bls.gov/oes/2023/may/oes_pr.html
http://www.fortunebusinessinsights.com/legal-technology-market-109527
http://www.thomsonreuters.com/en-us/posts/legal/legalweek-2025-increased-law-firm-tech-investment/
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tamaño	pequeño	o	mediano,	cuyos	márgenes	son	más	limitados,	el	capital	privado	puede	ser	la	única	vía	para	

financiar	esta	transición	digital	sin	sacrificar	su	liquidez.	Como	consecuencia,	esa	inversión	tendría	un	mayor	

rendimiento	en	Puerto	Rico	debido	a	sus	bajos	costos,	su	fuerza	laboral	bilingüe	y	su	exposición	simultánea	

a	las	normativas	locales	y	federales.	

De	igual	manera,	el	crecimiento	global	de	la	tecnología	legal	confirma	el	interés	del	capital	de	riesgo.	

En	 2025,	 las	 startups	del	 sector	 captaron	 alrededor	de	 $3.2	mil	millones	 impulsadas	por	herramientas	de	

inteligencia	artificial	para	due	diligence,	manejo	documental	y	análisis	predictivo.91	Puerto	Rico	presenta	una	

propuesta	diferenciada.	 Su	posición	geográfica	 estratégica,	 su	estatus	 territorial	 con	 régimen	propio	y	un	

mercado	jurídico	menos	saturado	lo	convierten	en	una	jurisdicción	atractiva	para	inversionistas	que	buscan	

plataformas	regionales	de	servicios	legales	habilitados	por	tecnología.	

A. INNOVACIÓN	

El	 capital	 externo	 facilita	 la	 experimentación	 con	 modelos	 de	 negocio	 híbridos,	 en	 los	 que	 los	

servicios	legales	se	combinan	con	consultoría	tecnológica,	financiera	o	de	gestión	de	riesgos,	como	ocurre	en	

los	sandboxes	de	Utah.	Para	enero	de	2024,	este	había	recibido	105	solicitudes	y	autorizado	a	51	entidades	a	

ofrecer	servicios,	incluyendo	modelos	que	integran	software,	abogados	y	no	abogados,	como	Rocket	Lawyer,	

o	 alianzas	 entre	 firmas	de	 tiempo	 completo	 y	 compañías	de	 servicios	 financieros	para	ofrecer	 soluciones	

integradas.92	

Un	estudio	de	Stanford	sobre	la	reforma	regulatoria	en	Arizona	y	Utah	encontró	que	alrededor	del	

61%	de	las	entidades	autorizadas	incorporan	algún	tipo	de	innovación	tecnológica	en	su	modelo	de	servicio	y	

casi	la	mitad	han	adoptado	innovaciones	de	precios,	como	suscripciones	o	tarifas	planas.93	Aproximadamente	

el	84%	de	estas	entidades	orientan	sus	servicios	a	consumidores	y	pequeñas	empresas,	lo	que	indica	que	la	

flexibilización	regulatoria	tiende	a	estimular	ofertas	para	todo	tipo	de	clientes,	y	no	solo	

	
	
	
91	Melia	Russell	&	Monica	Melton,	2025	sparked	a	legal	tech	funding	frenzy.	Here	were	some	of	the	notable	deals.,	BUSINESS	INSIDER	(1	de	
diciembre	de	2025),	https://www.businessinsider.com/legal-tech-vc-startups-funding-hits-3-billion-2025-11.	
92	Cristie	Ford	&	Quinn	Ashkenazy,	The	Legal	Innovation	Sandbox,	72	AM.	J.	COMP.	L.	557	(2024),	https://doi.org/10.1093/ajcl/avae029.	
93	David	Freeman	Engstrom,	Lucy	Ricca,	Graham	Ambrose	&	Maddie	Walsh,	Legal	Innovation	After	Reform:	Evidence	from	Regulatory	
Change,	 STANFORD	 LAW	 SCHOOL	 (septiembre	 2022),	 https://law.stanford.edu/wp-content/uploads/2022/09/SLS-CLP-Regulatory-	
Reform-REPORTExecSum-9.26.pdf	

http://www.businessinsider.com/legal-tech-vc-startups-funding-hits-3-billion-2025-11
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para	los	de	alto	perfil.94	En	fin,	la	evidencia	es	tangible	y	sugiere	que	la	apertura	al	capital	privado	estimula	la	

innovación	en	estas	firmas	de	servicios	profesionales.	

B. DINÁMICAS	DEMOGRÁFICAS	Y	MIGRATORIAS	
	

Cualquier	 discusión	 sobre	 el	 capital	 privado	 en	 las	 firmas	 legales	 puertorriqueñas	 debe	

contextualizarse	en	la	crisis	demográfica	de	Puerto	Rico.	Entre	2010	y	2020,	la	población	de	Puerto	Rico	se	

contrajo	de	3.73	a	3.29	millones	de	personas,	una	caída	del	11.8%,	impulsada	principalmente	por	la	emigración	

hacia	EE.UU.	continental.95	Estudios	del	U.S.	Census	Bureau	muestran	que	todas	las	áreas	metropolitanas	de	

la	 Isla	 perdieron	 población	 en	 esa	 década,	 lo	 que	 sugiere	 que	 se	 trata	 de	 un	 fenómeno	 general.96	

Lamentablemente,	la	tendencia	ha	continuado,	pues	para	2023	se	estima	una	población	de	alrededor	de	3.25	

millones.97	

Este	descenso	se	acompaña	de	un	marcado	envejecimiento	poblacional.	Datos	 recientes	sitúan	 la	

edad	mediana	de	Puerto	Rico	en	45	años,	comparada	con	39.2	años	en	EE.UU.,	y	casi	el	40%	de	la	población	

vive	por	debajo	del	umbral	de	pobreza.98	Para	el	mercado	jurídico,	esto	se	traduce	en	un	entorno	paradójico:	

una	base	poblacional	más	pequeña	y	empobrecida,	pero	con	necesidades	 jurídicas	complejas	asociadas	al	

envejecimiento,	 a	 la	 salud,	 a	 la	 insolvencia,	 a	 la	 reestructuración	de	 la	deuda	 y	 a	 los	 litigios	 colectivos.99	

Finalmente,	 en	 términos	 de	 oferta	 jurídica,	 Puerto	 Rico	 cuenta	 con	 más	 de	 10,000	 abogados	 activos	 y	

residentes.100	

En	síntesis,	la	contracción	y	el	envejecimiento	poblacional	no	reducen	la	demanda	jurídica,	sino	que	

la	reconfiguran	hacia	asuntos	más	complejos	en	un	mercado	más	competitivo	y	presionado	financieramente.	

En	ese	contexto,	el	capital	privado	puede	actuar	como	una	herramienta	de	adaptación	estructural	para	las	

	

	
94	Id.	
95	Matthew	Martínez,	Puerto	Rico	Lost	Nearly	12%	of	Its	Population	in	a	Decade,	POPULATION	REFERENCE	BUREAU	(25	de	junio	de	2021),	
https://www.prb.org/articles/puerto-ricos-population-declined-by-12-percent-between-2010-and-2020-where-did-they-go/.	
96U.S.	 Census	 Bureau,	 	 More	 	 Than	 	 Half	 	 of	 	 United	 	 States	 	 Counties	 	 Were	 	 Smaller	 	 in	 	 2020	 	 Than	 	 in	 	 2010,	
https://www.census.gov/library/stories/2021/08/more-than-half-of-united-states-counties-were-smaller-in-2020-than-in-2010.html	
(última	visita	18	de	mayo	de	2026).	
97	Data	USA,	Puerto	Rico	Profile,	https://datausa.io/profile/geo/puerto-rico	(última	visita	18	de	mayo	de	2026).	
98	Filantropía	Puerto	Rico,	Puerto	Rico	Social	Indicators	(20	de	marzo	de	2025),	https://filantropiapr.org/puerto-rico-social-indicators/.	
99	 Reuters,	 Puerto	 Rico’s	 Mainland	 Migration	 Led	 by	 Young,	 Less	 Educated:	 Fed	 (13	 de	 abril	 de	 2015),	
https://www.reuters.com/article/world/puerto-ricos-mainland-migration-led-by-young-less-educated-fed-idUSKBN0N41TW/.	
100	 	 Microjuris,	 	 Estudio	 	 del	 	 mercado	 	 de	 	 servicios	 	 legales	 	 en	 	 Puerto	 	 Rico	 	 (2019),	 	 https://aldia.microjuris.com/wp-	
content/uploads/2019/09/estudioabogados2019_mj_et.pdf.	

http://www.prb.org/articles/puerto-ricos-population-declined-by-12-percent-between-2010-and-2020-where-did-they-go/
http://www.census.gov/library/stories/2021/08/more-than-half-of-united-states-counties-were-smaller-in-2020-than-in-2010.html
http://www.reuters.com/article/world/puerto-ricos-mainland-migration-led-by-young-less-educated-fed-idUSKBN0N41TW/
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firmas	 locales.	Sin	embargo,	precisamente	por	surgir	como	respuesta	a	 las	vulnerabilidades	sistémicas	del	

mercado	 jurídico	 puertorriqueño,	 su	 incorporación	 exige	 una	 regulación	 cuidadosa	 que	 preserve	 la	

independencia	profesional	y	la	función	social	de	la	abogacía.	

VI. AMENAZA	A	LA	ÉTICA	PROFESIONAL	

A	pesar	de	los	beneficios	potenciales,	la	apertura	al	capital	privado	conlleva	riesgos	éticos	que	pueden	

socavar	 los	 valores	 fundamentales	 de	 la	 profesión.	 La	 literatura	 académica	 señala	 que	 la	 participación	

económica	de	no	abogados	introduce	incentivos	financieros	que	pueden	entrar	en	conflicto	con	el	deber	de	

lealtad	e	independencia	profesional.101	

La	experiencia	del	sandbox	de	Utah	confirma	este	riesgo,	pues	el	Instituto	para	el	Avance	del	Sistema	

Legal	en	Estados	Unidos	(IAALS,	por	sus	siglas	en	inglés)	advierte	que	la	participación	de	modelos	orientados	

a	objetivos	comerciales	exige	supervisión	constante	para	evitar	que	las	presiones	de	negocio	comprometan	el	

juicio	profesional	del	abogado.102	Aunque	el	sandbox	incluye	monitoreo	estructurado,	la	existencia	de	este	

riesgo	demuestra	que	un	marco	regulatorio	débil	podría	resultar	insuficiente	para	proteger	la	integridad	de	

la	profesión.	

La	ABA	también	ha	advertido	sobre	los	riesgos	inherentes	a	los	propietarios	no	abogados.103	En	su	

informe	 sobre	 la	 propiedad	 de	 no	 abogados,	 concluyó	 que	 este	 modelo	 puede	 “erosionar	 el	 núcleo	 de	

independencia	 profesional	 que	 distingue	 a	 la	 práctica	 legal”	 y	 promover	 estructuras	 que	 funcionen	

primordialmente	como	negocios	orientados	al	rendimiento	financiero	en	lugar	de	instituciones	dedicadas	al	

servicio	público.104	Esta	preocupación	es	especialmente	relevante	en	jurisdicciones	como	Puerto	Rico,	donde	

la	protección	del	interés	público	ha	sido	históricamente	central	en	el	diseño	normativo	de	la	profesión.	

Finalmente,	 la	dinámica	del	mercado	de	capital	evidencia	un	riesgo	adicional.	Bloomberg	Law	ha	

documentado	que	fondos	institucionales	de	gran	escala	operan	con	expectativas	de	retorno	financiero	y	no	

	

	
101	Stephen	P.	Younger,	supra	nota	35.	
102	 Logan	Cornett	&	Jessica	Bednarz,	An	Interim	Evaluation	of	Utah’s	Legal	Regulatory	Sandbox,	INSTITUTE	FOR	THE	ADVANCEMENT	OF	THE	
AMERICAN	LEGAL	SYSTEM	(6	de	octubre	de	2025),	https://iaals.du.edu/publications/interim-evaluation-utah-background-overview.	
103	 ABA	 Commission	 on	 Ethics	 20/20,	 Discussion	 Paper	 on	 Alternative	 Law	 Practice	 Structures	 (2012),	
https://www.americanbar.org/content/dam/aba/administrative/ethics_2020/20111202-ethics2020-discussion_draft-	
alps.authcheckdam.pdf.	
104	Id.	

http://www.americanbar.org/content/dam/aba/administrative/ethics_2020/20111202-ethics2020-discussion_draft-
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con	 el	 objetivo	 de	 fortalecer	 el	 servicio	 legal	 al	 cliente.105	 Esta	 tendencia	 demuestra	 que,	 sin	 un	 marco	

regulatorio	sólido	que	controle	la	influencia	de	los	inversionistas,	la	profesión	legal	podría	orientarse	hacia	

modelos	de	maximización	de	ganancias,	 lo	que	afectaría	directamente	la	calidad	y	 la	 independencia	de	la	

representación	legal.	

A. PÉRDIDA	DE	INDEPENDENCIA	PROFESIONAL	
	

Desde	la	lógica	regulatoria	clásica,	la	independencia	profesional	se	concibe	como	un	valor	central	

que	justifica	las	restricciones	a	la	propiedad	y	la	distribución	de	honorarios	con	no	abogados,	precisamente	

para	 evitar	 que	 intereses	 ajenos	 al	 cliente	 condicionen	 la	 estrategia	 legal.	 El	 problema	 central	 no	 es	 la	

interferencia	directa	en	casos	individuales,	sino	la	transformación	progresiva	de	los	criterios	internos	en	la	

toma	de	decisiones	 jurídicas,	en	la	que	las	consideraciones	de	rentabilidad	pueden	internalizarse	como	la	

misión	operacional	de	la	profesión.	

El	profesor	Bruce	A.	Green	advierte	que	muchas	de	las	reglas	de	ética	que	defienden	la	independencia	

podrían,	en	la	práctica,	servir	más	como	un	mecanismo	para	proteger	los	intereses	económicos	y	el	estatus	

de	los	abogados	frente	a	la	competencia	que	como	verdaderas	salvaguardas	del	juicio	libre	y	leal	al	cliente.106	

En	 el	 debate	 contemporáneo	 sobre	 la	 propiedad	 de	 no	 abogados,	 autores	 como	 Stephen	 Younger	

afirman	 que	 la	 entrada	 de	 inversionistas	 externos	 introduce	 presiones	 estructurales	 para	maximizar	 los	

ingresos,	 lo	que	amenaza	 la	 independencia	de	 la	profesión	 legal,	 particularmente	 en	 firmas	orientadas	 a	

litigios	masivos	(“mass	torts”)	o	a	modelos	de	alto	volumen.107	Younger	argumenta	que	permitir	la	propiedad	

externa	vulnera	la	garantía	ética	consagrada	en	Model	Rule	5.4,108	ya	que	los	no	abogados,	que	no	están	sujetos	

al	mismo	 régimen	disciplinario	 ni	 a	 los	 deberes	 fiduciarios	 del	 abogado,	 podrían	 tener	 poder	 decisivo	 y	

priorizar	la	rentabilidad	por	encima	del	mejor	interés	del	cliente.109	Asimismo,	señala	que	no	hay	evidencia	

de	que	la	propiedad	de	no	abogados	haya	reducido	la	brecha	de	acceso	a	la	justicia	ni	haya	mejorado	la	calidad	

	

105	 Emily	 R.	 Siegel,	 A	 Fortress	 Investment	 in	 Arizona	 Law	 Firm:	 Litigation	 Finance,	 BLOOMBERG	 LAW	 (29	 de	 agosto	 de	 2025),	
https://news.bloomberglaw.com/litigation-finance/a-fortress-investment-in-arizona-law-firm-litigation-finance.	
106	 Bruce	 A.	 Green,	 Lawyers’	 Professional	 Independence:	 Overrated	 or	 Undervalued?,	 46	 AKRON	 L.	 REV.	 599	 (2013),	
https://ir.lawnet.fordham.edu/cgi/viewcontent.cgi?article=1577&context=faculty_scholarship.	
107	Stephen	P.	Younger,	supra	nota	35	en	la	pág.	150.	
108	 American	 Bar	 Association,	 Model	 Rules	 of	 Pro.	 Conduct	 r.	 5.4	 (Am.	 Bar	 Ass’n	 2023),	
https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_5_4_profes	
sional_independence_of_a_lawyer/.	
109	Stephen	P.	Younger,	supra	nota	35,	en	las	págs.	261-62.	

http://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_5_4_profes
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del	 servicio	 legal,	 pues	 los	 incentivos	 comerciales,	más	 que	 la	 vocación	 de	 servicio,	 pueden	 orientar	 las	

decisiones	de	la	firma.110	Por	lo	tanto,	reformar	la	regla	que	prohíbe	esa	propiedad	representa	un	riesgo	real	

para	la	profesión,	ya	que	corre	el	peligro	de	transformar	el	ejercicio	del	derecho,	una	vocación	fiduciaria,	en	

un	negocio	 orientado	 a	 las	 ganancias,	 con	 consecuencias	 negativas	 para	 la	 independencia	 profesional,	 la	

confidencialidad	y	la	lealtad	al	cliente.111	

La	tensión	se	agrava	porque	el	inversionista	no	está	sujeto	al	mismo	régimen	disciplinario	ni	al	deber	

de	lealtad	hacia	el	cliente,	pero	sí	puede	influir	en	decisiones	sobre	qué	casos	aceptar,	cuánto	invertir	en	horas	

o	 en	 peritaje	 y	 cuándo	 transar,	 desplazando	 el	 centro	 de	 gravedad	 del	 interés	 jurídico	 del	 cliente	 hacia	

métricas	de	rentabilidad.	Esta	preocupación	está	de	por	sí	incorporada	en	la	arquitectura	de	la	Regla	Modelo	

de	la	ABA	original,	cuyo	propósito	declarado	es	salvaguardar	la	independencia	profesional	del	abogado,	al	

prohibir	que	un	no	abogado	controle	o	dirija	el	juicio	profesional.112	

Incluso	en	jurisdicciones	reformistas,	los	evaluadores	reconocen	el	riesgo.	La	evaluación	interina	del	

sandbox	de	Utah	no	describe	pérdidas	de	independencia	profesional,	pero	sí	subraya	que	la	diversidad	de	

modelos	comerciales	exige	una	vigilancia	regulatoria	sostenida.113	En	esa	medida,	el	informe	muestra	que	la	

flexibilidad	regulatoria	solo	funciona	si	va	acompañada	de	mecanismos	de	control	robustos.	

En	el	contexto	puertorriqueño,	 la	nueva	regla	que	permite	 la	participación	de	no	abogados	busca	

mitigar	 este	 riesgo	 imponiendo	 límites	 de	 propiedad	 y	 obligaciones	 formales,	 pero	 no	 altera	 el	 hecho	

fundamental:	introduce	un	sujeto	económicamente	interesado	en	los	resultados	de	la	firma	que,	al	menos	por	

diseño	 institucional,	 no	 comparte	 el	 mismo	 deber	 de	 lealtad	 hacia	 el	 cliente.	 En	 otras	 palabras,	 la	

preocupación	 no	 se	 limita	 a	 riesgos	 operacionales,	 como	 decisiones	 puntuales	 afectadas	 por	 presiones	

comerciales,	 sino	 que	 también	 abarca	 riesgos	 sistémicos.	 Es	 decir,	 la	 transformación	 gradual	 del	 ethos	

profesional	en	uno	subordinado	a	las	expectativas	de	rendimiento	financiero,	lo	cual	resulta	especialmente	

problemático	en	jurisdicciones	sin	mecanismos	de	vigilancia	institucional.	

	
	
110	Id.	
111	 Id.	
112	Model	Rules	of	Professional	Conduct	R.	5.4,	supra	nota	108.	
113	Jessica	Bednarz,	Logan	Cornett	&	James	Teufel,	An	Interim	Evaluation	of	Utah’s	Legal	Regulatory	Sandbox,	Part	2:	Process	Evaluation,	
INSTITUTE	 FOR	 THE	ADVANCEMENT	OF	 THE	AMERICAN	LEGAL	SYSTEM	 (2025),	 https://iaals.du.edu/publications/interim-evaluation-utah-	
process-evaluation.	
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B. CONFLICTOS	DE	INTERÉS	
	

La	 entrada	 de	 capital	 privado	 en	 firmas	 legales	 crea	 conflictos	 de	 interés	 estructurales	 porque	

desplaza	como	prioridad	el	deber	fiduciario	al	cliente	por	incentivos	ajenos	a	él,	usualmente	financieros.	La	

profesora	Melissa	D.	Mortazavi,	de	 la	Escuela	de	Derecho	de	Oklahoma,	 advierte	que,	 en	 la	práctica,	 los	

inversionistas	son	guiados	agresivamente	por	la	rentabilidad	y	no	por	la	justicia.114	Esto	resulta	incompatible	

con	el	juicio	profesional.	Si	los	propietarios	externos	priorizan	la	rentabilidad,	pueden	influir	en	decisiones	

sobre	qué	clientes	aceptar,	cuántos	recursos	dedicar	a	un	caso	o	cuándo	transar,	incluso	cuando	esos	intereses	

entran	en	conflicto	con	las	necesidades	jurídicas	específicas	del	cliente.115	Además,	al	introducir	un	actor	que	

no	está	sujeto	a	deberes	éticos	ni	fiduciarios,	la	firma	se	expone	a	presiones	internas	que	comprometen	la	

lealtad	 profesional,	 lo	 que	 convierte	 la	 estructura	 de	 propiedad	 en	 una	 fuente	 continua	 de	 conflictos.116	

Además,	Mortazavi	señala	que,	por	lo	que	se	puede	ver,	la	apertura	a	inversionistas	no	ha	mejorado	el	acceso	

a	la	justicia,	sino	que	tiende	a	favorecer	a	los	propios	abogados	y	sus	socios	comerciales.117	

En	 fin,	 la	 literatura	 ética	 estadounidense	 advierte	 que	 cuando	 un	 propietario	 externo	mantiene	

inversiones	paralelas,	litigios	en	curso	o	intereses	comerciales	adversos,	la	lealtad	del	abogado	puede	verse	

comprometida	por	las	presiones	financieras	del	inversionista,	y	este	riesgo	no	es	hipotético.	Según	lo	ya	visto,	

la	 aprobación	 de	 estructuras	 ABS	 en	 Arizona	 permitió	 que	 fondos	 como	 Fortress	 Investment	 Group	

adquirieran	 participaciones	 en	 firmas	 de	 litigio,	 y	 dichas	 inversiones	 pueden	 generar	 tensiones	 entre	 los	

intereses	corporativos	del	fondo	y	los	de	sus	clientes.118	

C. CONTROL	DISCIPLINARIO	

La	 apertura	 al	 capital	 privado	 agrava	 un	 problema	 estructural	 del	 modelo	 disciplinario	

puertorriqueño,	pues	 las	Reglas	están	diseñadas	para	 sancionar	a	personas	abogadas,	no	a	entidades	ni	a	

inversionistas	externos.	Si	una	firma	organizada	bajo	la	Regla	5.4(b)	incurre	en	prácticas	que	responden	a	

	

114	Melissa	D.	Mortazavi,	What	Lawyers	could	Learn	 from	the	Corporate	Practice	of	Medicine,	77	WASH.	UNIV.	J.	L.	&	POL.	212	 (2025),	
https://digitalcommons.law.ou.edu/cgi/viewcontent.cgi?article=1654&context=fac_articles.	
115“[T]hird	parties	will	likely	be	aggressively	profit-driven	and	preoccupied	with	profit	maximization—and	clients	with	money—not	access	
to	justice.”	Id.	en	la	pág.	215.	
116	Id.	
117	“[R]ather	than	increasing	access	for	the	have-nots,	it	is	more	likely	that	[non-lawyer	ownership]	will	serve	the	pecuniary	interests	of	
lawyers	themselves	(seeking	investment	capital)	and	their	business	partners	(seeking	capital	generally).”	Id.	en	la	pág.	215.	
118	 Emily	 R.	 Siegel,	 Fortress	 Law	 Firm	 Investment	 Signals	 Shift	 in	 Legal	 Industry,	 BLOOMBERG	 LAW	 (28	 de	 agosto	 de	 2025),	
https://news.bloomberglaw.com/business-and-practice/fortress-injury-lawyer-play-is-sign-of-times-as-industry-shifts.	
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presiones	de	sus	accionistas	no	abogados,	el	Tribunal	Supremo	solo	puede	actuar	disciplinariamente	sobre	

los	abogados	socios	o	gerenciales,	mientras	que	el	inversionista	permanece	fuera	de	su	supervisión	directa,	lo	

cual	es	contrario	al	régimen	de	Arizona	para	las	ABS.119	

Puerto	 Rico	mantiene	 un	 esquema	 centrado	 en	 el	 abogado	 individual,	 sin	 licencia	 ni	 disciplina	

específica	para	oficinas	 legales	híbridas	ni	para	sus	 inversionistas.	Esto	crea	un	vacío	 jurídico	en	el	que	el	

Tribunal	Supremo	de	Puerto	Rico	puede	sancionar	éticamente	al	abogado	involucrado	con	no	abogados	en	

una	 firma	 legal,	 pero	 no	 cuenta	 con	 herramientas	 claras	 para	 intervenir	 directamente	 en	 la	 estructura	

corporativa	 que	 genere	 incentivos	 indebidos,	 lo	 que	 debilita	 la	 eficacia	 preventiva	 del	 supuesto	 régimen	

disciplinario.	

VII. ¿DEBE	PUERTO	RICO	REFORMAR	O	PROHIBIR?	

Realmente,	Puerto	Rico	no	enfrenta	una	disyuntiva	binaria	entre	apoyar	o	prohibir	el	capital	privado.	

El	propio	diseño	de	la	Regla	5.4(b)	revela	que	el	Tribunal	Supremo	optó	por	una	solución	intermedia	que	

permite	la	entrada	de	no	abogados,	sin	armonizar	el	andamiaje	corporativo	correspondiente.	En	un	país	cuya	

población	se	redujo	de	cerca	de	3.8	millones	a	unos	3.2	millones	en	dos	décadas,	con	fuerte	emigración	y	

envejecimiento	acelerado,	 la	discusión	no	puede	abstraerse	del	hecho	de	que	se	 trata	de	una	 jurisdicción	

pequeña,	con	recursos	administrativos	limitados	y	un	mercado	jurídico	sometido	a	presiones	demográficas	y	

fiscales	sostenidas.120	Por	ello,	 la	pregunta	correcta	no	debe	ser	simplemente	si	se	debe	permitir	el	capital	

privado	en	firmas	legales,	sino	si	Puerto	Rico	cuenta	con	la	capacidad	institucional	para	regularlo	de	manera	

que	proteja	la	independencia	profesional	y	el	interés	público.	

Los	modelos	de	Arizona	y	Utah	demuestran	que	es	posible	integrar	capital	privado	sin	evidencia	de	

daños	reales	o	tangibles	al	consumidor,	pero	solo	cuando	se	acompaña	de	una	regulación	de	entidades	muy	

robusta.	Arizona	creó	un	régimen	de	ABS,	regido	por	un	reglamento	concreto	y	por	un	comité	designado	para	

su	fiscalización,	que	prevé	regulación	y	penalizaciones	claras.121	

	

	
119	Véase	Ariz.	Code	Jud.	Admin.	§7-209,	supra	nota	3.	
120	Financial	Oversight	&	Management	Board	for	Puerto	Rico,	A	Changing	Population:	Understanding	Puerto	Rico’s	Demographic	Trends	
(30	 de	 diciembre	 de	 2024),	 https://oversightboard.pr.gov/a-changing-population-understanding-puerto-ricos-demographic-trends/.	
121	Véase	Ariz.	Code	Jud.	Admin.	§7-209,	supra	nota	3.	
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Utah,	por	su	parte,	canaliza	la	innovación	a	través	de	un	sandbox	regulatorio	administrado	por	la	

Oficina	para	la	Innovación	de	Servicios	Legales,	con	monitoreo	basado	en	datos	reales	y	evaluación	externa	a	

cargo	de	la	IAALS,	precisamente	para	medir	impactos	concretos	en	el	acceso	a	la	justicia	y	los	riesgos	para	el	

consumidor.122	

Integrar	 esos	 modelos	 en	 Puerto	 Rico	 no	 es	 imposible,	 pero	 exige	 reconocer	 las	 asimetrías	

institucionales.	Ni	el	Tribunal	Supremo	ni	la	Rama	Judicial	cuentan	con	una	infraestructura	equivalente	a	la	

que	Arizona	o	Utah	han	construido	para	administrar	licencias,	auditorías,	análisis	de	riesgo	y	bases	de	datos	

sobre	 el	 desempeño	de	 las	 entidades.	 En	un	 contexto	de	 contracción	poblacional,	 reducción	de	personal	

público	y	migración	de	profesionales,	permitir	la	entrada	de	capital	sin	reforzar	la	fiscalización	puede	dejar	

la	 reforma	 sin	mecanismos	efectivos	de	control.	Los	datos	demográficos	muestran	que	 la	 Isla	ha	perdido	

cientos	de	miles	de	residentes	y	que	la	proporción	de	adultos	mayores	crece	de	manera	sostenida,	 lo	que	

presiona	la	demanda	de	servicios	jurídicos	en	áreas	sensibles	como	la	salud,	las	pensiones,	la	vivienda	y	las	

sucesiones,	 al	 tiempo	 que	 reduce	 la	 capacidad	 de	 recaudación	 potencial	 del	 Estado	 para	 financiar	

instituciones	reguladoras	más	complejas.123	

Además,	 la	experiencia	comparada	demuestra	que	 la	participación	de	 inversionistas	en	esquemas	

ABS	suele	estar	motivada	por	expectativas	de	retornos	financieros	significativos.	Bloomberg	Law	documenta	

cómo	compañías	han	adquirido	una	participación	económica	del	20%	en	firmas	de	lesiones	personales	bajo	

el	modelo	ABS,	como	parte	de	una	estrategia	más	amplia	de	expansión	del	sector	de	financiamiento	de	litigios	

por	parte	de	inversionistas	externos.124	

En	un	entorno	regulatorio	débil,	inversiones	de	este	tipo	podrían	favorecer	desproporcionadamente	

la	práctica	en	nichos	más	rentables,	dejando	desatendidos	segmentos	de	menor	rentabilidad	que	coinciden	

con	una	población	empobrecida	y	envejecida.	

	
	
	
122	Institute	for	the	Advancement	of	the	American	Legal	System,	Utah	Sandbox	Evaluation,	https://iaals.du.edu/projects/unlocking-legal-	
regulation/utah-evaluation	(última	visita	18	de	mayo	de	2026).	
123	Fed.	Reserve	Bank	of	Dallas,	Glob.	Inst.,	Aging	and	Deflation	from	a	Fiscal	Perspective,	Working	Paper	No.	218	(noviembre	2014),	
https://www.dallasfed.org/institute/~/media/documents/institute/wpapers/2014/0218.pdf.	
124	 Emily	 R.	 Siegel,	 A	 Fortress	 Investment	 in	 Arizona	 Law	 Firm	 Litigation	 Finance,	 BLOOMBERG	 LAW	 (29	 de	 agosto	 de	 2025),	
https://news.bloomberglaw.com/litigation-finance/a-fortress-investment-in-arizona-law-firm-litigation-finance.	

http://www.dallasfed.org/institute/~/media/documents/institute/wpapers/2014/0218.pdf


BUSINESS	LAW	JOURNAL	 VOL.	XVII	 	 	 25	

A	la	luz	de	todo	lo	anterior,	la	respuesta	a	la	pregunta	“¿ventaja	competitiva	o	amenaza	a	la	ética	

profesional?”	 es	 ambivalente,	 pues	 el	 capital	 privado	 puede	 operar	 simultáneamente	 como	 una	 ventaja	

competitiva	y	como	un	riesgo	para	la	ética	profesional.	Lo	que	sugieren	los	datos	es	una	reforma	de	varios	

niveles.	

Primero,	alineación	normativa	mediante	modificaciones	a	la	Ley	General	de	Corporaciones	y	a	los	

estatutos	 sobre	 PSC,	 LLC	 y	 LLP,	 pues	 de	 lo	 contrario,	 la	 Regla	 5.4(b)	 otorga	 un	 permiso	 ético	 sin	 un	

mecanismo	legal	viable,	lo	que	genera	inseguridad	jurídica.	Segundo,	regulación	de	las	entidades,	aunque	sea	

a	escala	piloto	semejante	a	la	de	Utah,	mediante	una	oficina	de	supervisión	facultada	para	licenciar	oficinas	

híbridas,	 recibir	 querellas,	 ordenar	 auditorías	 y	 publicar	 datos	 de	 desempeño.125	 Finalmente,	 permitir	 la	

expansión	de	manera	limitada	y	alineada	con	las	necesidades	de	la	Isla.	

Lo	anterior	demuestra	que	cualquier	reforma	viable	en	Puerto	Rico	tiene	que	partir	de	una	premisa	

sencilla:	la	apertura	al	capital	externo	implica	un	costo	regulatorio	real.	Si	no	va	acompañada	de	supervisión	

especializada,	puede	agravar	 las	desigualdades	en	el	acceso	a	servicios	 legales	y	consolidar	estructuras	de	

mercado	que	luego	resultan	muy	difíciles	de	corregir.	

En	síntesis,	la	evaluación	de	distintos	formatos	que	permiten	la	inversión	de	no	abogados	en	oficinas	

legales	no	arroja	una	respuesta	concreta.	En	un	país	demográficamente	contraído	y	fiscalmente	limitado,	la	

respuesta	 para	 hacer	 viable	 este	modelo	 de	 inversión	 sin	 comprometer	 la	 ética	 profesional	 del	 abogado	

requiere	un	mayor	desarrollo	de	la	infraestructura	y	la	normativa	relacionadas	para	proteger	la	independencia	

del	abogado	y	el	acceso	a	la	justicia	como	intereses	públicos.	

VIII. CONCLUSIÓN	

En	 fin,	 la	 aprobación	 de	 la	 Regla	 5.4(b)	 constituye	 un	 cambio	 estructural	 en	 la	 práctica	 jurídica	

puertorriqueña	cuyo	potencial	transformador	depende	no	del	capital	privado	en	sí	mismo,	sino	del	marco	

regulatorio	que	lo	fiscalice	y	de	la	capacidad	institucional	para	hacerla	cumplir.	El	análisis	comparado	revela	

que	jurisdicciones	como	Arizona	y	Utah	han	permitido	la	inversión	externa	únicamente	en	presencia	de	un	

	

	
125	Institute	for	the	Advancement	of	the	American	Legal	System,	Utah	Sandbox	Evaluation,	https://iaals.du.edu/projects/unlocking-legal-	
regulation/utah-evaluation	(última	visita	18	de	mayo	de	2026).	
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régimen	 de	 licenciamiento,	 supervisión	 y	 control	 de	 entidades	 capaz	 de	 salvaguardar	 la	 independencia	

profesional	del	abogado	y	el	interés	público.	En	contraste,	Puerto	Rico	adoptó	la	apertura	sin	aún	armonizar	

su	 andamiaje	 corporativo	ni	 desarrollar	 una	 autoridad	 regulatoria	 especializada,	 lo	 que	ha	 generado	una	

laguna	normativa	en	la	que	los	beneficios	teóricos	del	capital	se	enfrentan	a	riesgos	éticos,	disciplinarios	y	de	

conflictos	de	interés.	

A	 la	 interrogante	 principal	 sobre	 si	 es	 posible	 integrar	 capital	 privado	 sin	 comprometer	 la	

independencia	profesional,	la	respuesta	es	sí,	pero	es	improbable	en	el	entorno	regulatorio	actual	de	Puerto	

Rico.	La	investigación	sugiere	que	la	apertura	solo	es	viable	si	va	acompañada	de	la	armonización	legislativa	

entre	 las	 reglas	 éticas	 y	 las	 estructuras	 corporativas;	 de	 la	 transición	 hacia	 un	 sistema	 de	 regulación	 de	

entidades	 con	 facultades	para	 licenciar,	 auditar	 y	 sancionar;	 y	de	un	enfoque	paulatino,	basado	en	datos	

empíricos,	sobre	el	impacto	en	el	consumidor	y	el	desempeño	de	las	firmas	híbridas.	

Como	 propuesta	 final,	 Puerto	 Rico	 puede	 equilibrar	 innovación	 y	 ética	 adoptando	 un	 modelo	

experimental	 de	 escala	 reducida,	 supervisado	 por	 una	 oficina	 regulatoria	 especializada,	 con	 requisitos	

estrictos	 de	 transparencia,	 gobernanza	 y	 protección	 al	 cliente.	 La	 experiencia	 comparada	 sugiere	 que	 la	

participación	de	capital	privado	no	es	intrínsecamente	incompatible	con	la	ética	profesional.	El	riesgo	real	en	

Puerto	Rico	 radica	 en	 la	 ausencia	 de	 un	marco	 regulatorio	 robusto	 que	 incorpore	mecanismos	 claros	 de	

supervisión,	fiscalización	y	control	disciplinario	de	las	entidades	híbridas	que	dicha	apertura	posibilita.	Este	

trabajo	no	propone	una	 solución	cerrada,	 sino	un	marco	de	 referencia	para	evaluar	 la	 apertura	al	 capital	

privado	como	una	decisión	institucional	cuyos	efectos	dependen,	en	última	instancia,	del	diseño	regulatorio	

que	la	rige.	
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I. Introduction	

It	is	easier	to	see	the	effects	of	catastrophes,	such	as	hurricanes,	explosions,	tornadoes,	and	earthquakes,	

because	of	the	imagery	they	generate	at	the	time.	The	disaster	is	evident,	and	the	public	can	easily	see	its	

destruction.	However,	it	is	not	that	easy	to	see	the	immediate	effects	of	a	cyber	incident.	This	type	of	incident	

can	 cause	 massive	 destruction	 to	 a	 business	 and,	 depending	 on	 the	 magnitude,	 a	 country.	 If	 a	 simple	

technology	 glitch	 can	 halt	 operations	 of	 an	 entire	 state	 and	 industry,	 think	 about	 the	 devastating	

consequences	of	a	cyber-attack	to	the	most	vulnerable	data.	1	This	destruction	can	cause	damage	directly	to	

the	target	itself,	such	as	an	unauthorized	release	of	proprietary	information	and	trade	secrets,	or	indirectly	

by	affecting	third	parties,	such	as	the	release	of	personal	data.	“If	our	security	measures	are	breached,	our	

products	and	services	may	be	perceived	as	not	being	secure,	users	and	customers	may	curtail	or	stop	using	

our	products	and	services,	and	we	may	incur	significant	legal	and	financial	exposure.”2	A	cyber	incident	can	

	

*	La	autora	es	abogada	con	más	de	quince	años	de	experiencia	en	las	áreas	de	seguros,	cumplimiento	regulatorio,	litigación	y	asesoría	
corporativa.	 Cuenta	 con	 una	 amplia	 trayectoria	 en	 corredores	 de	 seguros	 y	 aseguradoras	 multinacionales,	 liderando	 iniciativas	
relacionadas	con	responsabilidad	profesional,	litigios,	asuntos	laborales,	cumplimiento	normativo	y	asesoría	legal	para	operaciones	de	
seguros	en	diversos	mercados	de	Puerto	Rico,	América	Latina	y	el	Caribe.	Obtuvo	un	Bachillerato	en	Artes	de	la	Universidad	de	Puerto	
Rico,	Recinto	de	Río	Piedras,	graduándose	Magna	Cum	Laude.	Posteriormente	obtuvo	el	grado	de	Juris	Doctor	de	la	Escuela	de	Derecho	
de	la	Universidad	de	Puerto	Rico,	donde	se	graduó	Magna	Cum	Laude,	y	una	Maestría	en	Derecho	(LL.M.)	con	concentración	en	Derecho	
de	Seguros	de	la	University	of	Connecticut	School	of	Law.	Está	admitida	al	ejercicio	de	la	abogacía	y	la	notaría	en	Puerto	Rico.	
1	 Brian	 Fung,	 We	 Finally	 Know	 What	 Caused	 the	 Global	 Tech	 Outage	 -	 and	 How	 Much	 it	 Cost,	 CNN	 (July	 24,	 2024),	
https://www.cnn.com/2024/07/24/tech/crowdstrike-outage-cost-cause/index.html.	
2	Bressler,	Amy	&	Ross,	P.C.,	SEC	Fines	Yahoo!	Inc.	$35	Million	for	Failure	to	Report	Cybersecurity	Breach,	BRESSLER	AMERY	&	ROSS	(May	1,	
2018),	https://www.bressler.com/sec-fines-yahoo-inc-35-million-for-failure-to-report-cybersecurity-breach.	

http://www.cnn.com/2024/07/24/tech/crowdstrike-outage-cost-cause/index.html
http://www.bressler.com/sec-fines-yahoo-inc-35-million-for-failure-to-report-cybersecurity-breach
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also	cause	a	business	to	lose	income	and	incur	additional	expenses.	For	instance,	during	a	denial-of-service	

ransomware	 attack,	 a	 company	 is	 pressured	 to	 pay	 to	 regain	 access	 to	 its	 own	 systems.	 During	 this	

interruption,	 the	company	 is	unable	 to	provide	 services	 to	clients	and	must	 incur	additional	expenses	 to	

continue	 operating.	 These	 incidents	 can	 be	 the	 end	 of	 an	 organization	 if	 it	 lacks	 adequate	 cyber	 risk	

management	tools	and	protocols.	

According	to	the	International	Business	Machines	Corporation’s	(IBM)	Cost	of	a	Data	Breach	Report	of	

2024,	the	global	average	of	a	data	breach	is	$4.88	million.3	The	average	cost	of	a	data	breach	jumped	to	“…a	

10%	 spike	 and	 the	 highest	 increase	 since	 the	 pandemic.”4	 Of	 these,	 46%	 of	 breaches	 involved	 customer	

personal	data.5	 “Cyber	incidents	are	growing	in	frequency	and	severity.	Enforcement,	too,	is	ramping	up.	The	

D[epartment]	o[f]	J[ustice],	F[ederal]	T[rade]	C[ommission],	and	S[ecurity]	E[xchange]	C[ommission]	are	all	

involved	 in	 investigating	potential	violations	of	 law	 following	cyber	 incidents	and	prosecuting	companies	

who	 fail	 to	 protect	 data.”6	 Because	 of	 the	 increasing	 liability	 that	 cyber	 incidents	 pose	 to	 companies,	

executives	 are	 growing	 more	 concerned	 about	 these	 risks,	 particularly	 given	 regulatory	 intervention,	

shareholder	 concerns,	 and	 plaintiff	 cases	 affected	 by	 them.	 The	 plaintiffs	 in	 these	 cases	 “…have	 shown	

willingness	to	pursue	individual	directors	following	an	incident.”7	 These	types	of	claims	show	an	evolving	

trend	in	corporate	liability	toward	including	personal	liability.	

In	 the	 current	 era	 of	 advanced	 technology	 and	 the	 growing	use	 of	 artificial	 intelligence,	 it	 is	 almost	

impossible	 to	 affirm	 that	 any	 company,	 in	 any	 industry,	 is	 immune	 to	 a	 cyber	 threat.	 There	 are	 cyber	

exposures	in	the	ordinary	course	of	business.	Important	examples	are	seen	in	day-to-day	technology,	supply	

chain	security,	mergers	and	acquisitions,	business	transactions,	the	Internet	of	Things	(hereinafter	“IoT”),	

and,	in	general,	employee	access	to	systems.8	Whether	directly	or	indirectly,	cyber	exposure	exists	for	all	types	

of	organizations,	and	their	officials	must	take	affirmative	actions	to	manage	and	control	this	risk.	 To	“mitigate	

	
3	 IBM	 &	 Ponemon	 Institute,	 Cost	 of	 a	 Data	 Breach	 Report	 2024,	 (July	 2024),	 https://wp.table.media/wp-	
content/uploads/2024/07/30132828/Cost-of-a-Data-Breach-Report-2024.pdf.	
4	Id.	
5	Id.	at	6.	
6	Lorelie	S.	Masters,	Esq.	et.	al.,	Cyber	and	D&O	insurance:	Maximizing	Coverage	for	Companies	and	Executives	from	Cyber	Incidents,	2023	
PRINDBRF	0458	(Westlaw).	
7	Id.	
8Aon	plc,	2019	Aon	Cyber	Security	Risk	Report:	What’s	Now	and	What’s	Next	4-13	(Feb.	2019),	https://www.aon.com/getmedia/4c27b255-	
c1d0-412f-b861-34c5cc14e604/Aon_2019-Cyber-Security-Risk-Report.aspx.	

http://www.aon.com/getmedia/4c27b255-
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that	risk,	corporations	must	exercise	constant	vigilance	over	their	fast-changing	enterprise	cyber	risk	profiles–	

from	 the	 boardroom	 to	 the	 supply	 chain,	 and	 from	 IT	 infrastructure	 to	 every	 other	 facet	 of	 business	

operations.”9	 Therefore,	adequate	cyber	risk	management	controls	must	be	implemented	and	enforced	by	a	

company's	directors	and	officers	as	part	of	their	primary	duties.	 Otherwise,	directors	and	officers	may	face	

additional	liability	for	failure	to	take	appropriate,	commensurate	actions	to	mitigate	a	continuously	evolving	

risk.	This	is	where	adequate	insurance	coverage	is	crucial	as	a	risk	management	tool,	as	liabilities	continue	to	

arise.	Unlike	ordinary	course	of	business	insurance,	specifically	referred	to	as	property	and	casualty	insurance,	

cyber	and	D&O	insurance	are	types	of	professional	liability	insurance,	and	their	focus	is	on	covering	non-	

tangible	losses.	This	loss	does	not	create	visual	imagery	like	a	catastrophic	hurricane	or	an	explosion,	but	the	

consequences	are	just	as	fatal	if	not	managed	adequately.	

The	following	analysis	examines	the	current	shift	in	corporate	risk,	emphasizing	evolving	trends	in	cyber	

risk	and	the	measures	that	corporations	and	their	executives	must	take	to	minimize	or	prevent	this	exposure.	

It	will	introduce	the	background	of	directors’	and	officers’	management	liability,	the	foundations	underlying	

the	ever-changing	cyber	risks,	and	the	current	insurance	policies	available	to	cover	these	risks.	It	will	then	

emphasize	the	evolution	of	cyber	liability	by	discussing	the	most	significant	cyber	breaches	and	the	types	of	

claims	that	emerged	from	them.	A	comparison	of	the	types	of	insurance	policies	available,	the	role	each	policy	

could	play	in	cyber	incidents,	and	the	gaps	that	are	still	open	in	insurance	will	follow.	Finally,	it	will	identify	

alternatives	in	cyber	risk	management	that	different	types	of	corporations	can	take	to	control	these	cyber	

risks.	

a. Background	on	Directors	and	Officers	Liability	and	its	Insurance	
	

Directors	and	officers	(“D&Os”)	liability	has	significantly	evolved	and	will	continue	to	develop.	 "For	most	

of	the	twentieth	century,	no	one	worried	very	much	about	the	possibility	that	corporate	directors	and	officers	

might	incur	personal	liability	to	the	corporation	or	its	shareholders…”10	However,	things	changed	when	the	

public	began	to	experience	the	effects	of	the	D&Os’	actions	on	the	economy.	History	still	remembers	the	

	
9	Id.	at	21.	
10	Mark	A.	Sargent	&	Dennis	R.	Honabach,	The	World	of	D&O	Liability	Law,	DIRECTORS	AND	OFFICERS	LIABILITY	HANDBOOK	§1:1	(Oct.	
2016).	
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collapses	of	Enron	Corporation,	WorldCom,	and	Tyco,	and,	consequently,	the	2001	Wall	Street	bubble	burst.	

These	events	led	to	numerous	lawsuits,	particularly	against	the	D&Os	of	these	corporations,	alleging	breach	

of	duty	that,	shareholders	claimed,	caused	the	downfall	of	these	companies.	Because	of	these	lawsuits	and	

the	public	awareness	they	generated,	the	liability	of	the	D&Os	has	come	under	scrutiny.	

The	D&Os	have	several	duties	that	the	corporation	expects	and	that	the	law	requires	due	to	the	positions	

they	hold.	Their	duties	arise	from	common	law	and	are	based	on	a	fiduciary	duty	to	the	corporation.	This	

fiduciary	duty	enforces	the	D&Os	to	act	in	the	best	interest	of	the	corporation.	This	duty	also	requires	them	

to	have	loyalty,	obedience,	due	care,	and	good	faith	to	the	corporation	that	they	serve.	 Among	these	duties,	

a	crucial	one	is	due	care.	The	duty	of	due	care	“imposes	an	affirmative	duty	on	D&Os	to	act	with	diligence	

and	care	 in	carrying	out	 their	 respective	 roles.”11	 It	 also	 requires	 the	D&Os	 to	use	 “the	care	an	ordinarily	

prudent	person	in	a	like	position	would	exercise	under	similar	circumstances.”12	

In	contrast,	the	duty	of	good	faith	is	the	most	generalized	duty	that	D&Os	have.13	The	duty	of	good	faith	

requires	the	D&Os	to	act	with	a	conscious	regard	for	their	responsibilities	as	fiduciaries.14	This	duty	appears	

to	encompass	several	other	duties	necessary	 for	day-to-day	official	activities.	Thus,	 this	demonstrates	 the	

uncertainty	and	ambiguity	still	surrounding	the	proper	application	of	the	rule.15	

As	with	all	duties,	there	come	increasing	liabilities	due	to	the	potential	breach	of	those	responsibilities.	

Thus,	adequate	management	of	this	liability	is	a	top	priority	for	D&Os	seeking	to	manage	and	transfer	this	

risk.	Particularly,	under	these	duties,	D&Os	are	being	held	liable	for	a	company's	actions	even	when	there	is	

no	evidence	the	official	knew	about	the	wrongdoing	because	“[c]ongress	has	not	required	‘awareness	of	some	

wrongdoing’	in	order	to	hold	responsible	corporate	agents	accountable	for	violating	the	statute.”16	Initially,	

the	liability	of	the	D&Os	for	the	duties	owed	to	the	corporation	they	serve	was	very	straightforward.	They	

invoked	the	business	 judgment	 rule	as	 a	defense	 against	 any	wrongdoing	attributable	 to	 their	decision-	

	
	
11	Cory	A.	McKenna,	FDIC	v.	Rippy:	Due	Care	and	the	Business	Judgment	Rule	in	the	Fourth	Circuit	and	the	Potential	Implications	for	the	
Banking	Industry,	20	N.C.	BANKING	INST.	189,	193	(2016).	
12	Id.	at	192.	
13	McKenna,	supra	note	11,	at	192.	
14	Id.	
15	Id.	at	190.	
16	United	States	v.	DeCoster,	828	F.3d	626,	634	(8th	Cir.	2016)	(citing	United	States	v.	Park,	421	U.S.	658,	672–73	(1975));	Britt	Eilhardt	&	
Beata	Aldridge,	The	Yates	Memo's	Impact	On	D&O	Liability,	20160511	A	N.Y.C.	BAR	16	(2016).	
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making.	The	standard	to	impose	liability	on	D&Os	in	potential	claims	was	gross	negligence.	Gross	negligence	

has	been	established	as	a	decision	“…so	one-sided	that	no	businessperson	of	ordinary,	sound	judgment	could	

conclude	that	the	corporation	has	received	adequate	consideration.”17	

As	a	result	of	the	emerging	trends	and	evolution	of	claims	against	D&Os,	the	demand	for	insurance	has	

increased	over	the	years	because,	“[a]s	the	bases	for	liability	of	officers	and	directors	have	broadened,	the	

number	of	claims	against	D&O	policies	has	 increased.”18	Luckily,	 insurance	has	adapted	 to	 these	 types	of	

claims	against	the	D&Os.	D&O	management	liability	policies	cover	third-party	claims19	that	arise	from	their	

conduct	and	decision-making	as	follows:	

“The	 purpose	 of	D&O	 policies	 is	 to	 shift	 to	 the	 insurance	 carrier	 the	 risk	 of	 third-party	
liabilities	 arising	 from	 actions	 taken	 by	 corporate	 directors	 and	 officers	 in	 their	 official	
capacity.	D&O	policies	provide	protection	to	a	company's	directors	and	officers	and	serve	as	
a	tool	for	a	company's	risk	management.”	20	

Traditional	D&O	policies	include	coverage	for	“(1)	directors	and	officers	for	liabilities	that	their	company	

does	 not	 reimburse,	 (2)	 the	 company	 for	 director	 and	 officer	 liabilities	 that	 the	 company	 legally	 may	

reimburse,	or	(3)	the	company	for	liabilities	caused	by	actions	taken	by	officers	and	directors	but	attributed	

to	the	company	itself.”21	Coverage	for	the	D&O	liability	that	the	company	does	not	reimburse	is	also	known	

as	Side	A	coverage.	The	Side	A	insurance	provides	coverage	for	the	direct	and	nonindemnifiable	liability	of	

the	D&Os	within	the	scope	of	their	duties	to	a	company.	The	language	varies	between	policies,	but	it	usually	

goes	as	follows:	

“The	Company	shall	pay,	on	behalf	of	each	of	the	Insured	Persons,	Loss	for	which	the	Insured	
Person	is	not	indemnified	by	the	Organization	and	which	the	Insured	Person	becomes	legally	
obligated	to	pay	on	account	of	any	Claim	first	made	against	the	Insured	Person,	during	the	
Policy	Period	or,	if	exercised,	during	the	Extended	Reporting	Period,	for	a	Wrongful	Act	by	
such	Insured	Person	before	or	during	the	Policy	Period.”22	

	
	
17	In	re	Walt	Disney	Co.	Derivative	Litig.,	906	A.2d	27,	52	(Del.	2006).	
18	James	W.	Hubbell,	Emerging	Issues	in	Directors'	and	Officers’	Liability	Insurance	Coverage,	17	COLO.	LAW.	1031	(1988).	
19	Third	party	claims	differ	from	first	party	claims:	“A	first-party	insurance	claim	involves	filing	a	claim	directly	with	your	own	insurance	
company	for	damages	or	losses.	This	type	of	claim	typically	covers	incidents	affecting	you	or	your	property.	On	the	other	hand,	a	third-	
party	insurance	claim	refers	to	the	process	of	filing	a	claim	with	someone	else’s	insurance	provider,	usually	after	an	incident	where	you	
are	not	at	fault.	This	claim	is	filed	against	the	insurance	of	the	party	responsible	for	the	damages	or	injuries	suffered.”	Scott	Armstrong,	
First-Party	Vs.	Third-Party	Personal	 Insurance	Claims,	ARMSTRONG	LEE	&	BAKER	LLP	 (2024),	https://albtriallawyers.com/what-is-the-	
difference-between-a-third-party-and-first-party-insurance-claim.	
20	 Leo	M.	 Pruett,	 A.	 Thomas	Morris	 &	 Sheldon	 B.	 Sommer,	After	 Enron:	Maximizing	 Coverage	 in	 D&O	 Policy,	 2002	 ACCADKT	 44	
(Westlaw).	
21	Id.	
22	Marissa	Jeffrey,	Nuts	&	Bolts:	Directors	&	Officers	Liability	Policies,	15	J.	TEX.	INS.	L.	13,	at	14	(2017)	(citing	Chubb	Group	of	Ins.	Cos.,	
Asset	Management	Protector	SM	By	Chubb,	Private	Company	Directors	and	Officers	Liability	Coverage	Part	(Form	No.	14-02-13781,	Feb.	
2008)).	
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This	coverage	is	usually	activated	when	the	corporation	has	a	legal	requirement	to	indemnify	the	D&Os	

or	in	cases	of	a	company's	insolvency.23	 Furthermore,	coverage	for	the	company’s	D&O	liabilities	that	the	

company	may	legally	reimburse	is	known	as	Side	B	coverage.	The	language	goes	as	follows:	

“Insuring	Clause	(B):	Insured	Person	Indemnification	Coverage	
(B)	The	Company	shall	pay,	on	behalf	of	an	Organization,	Loss	for	which	such	Organization	
grants	 indemnification	 to	 an	 Insured	 Person,	 and	 which	 the	 Insured	 Person	 becomes	
legally	obligated	to	pay	on	account	of	any	Claim	first	made	against	 the	Insured	Person,	
during	 the	 Policy	 Period	 or,	 if	 exercised,	 during	 the	 Extended	 Reporting	 Period,	 for	 a	
Wrongful	Act	by	such	Insured	Person	before	or	during	the	Policy	Period.”24	

Presumably,	this	portion	of	the	policy	should	apply	to	intentional	and	negligent	acts,	with	the	appropriate	

exclusions.25	Finally,	Side	C	coverage,	also	known	as	entity	coverage,	applies	when	the	company	faces	liability	

for	wrongful	acts	committed	by	its	directors	or	officers	in	their	official	capacity.26	

All	coverage	sections	have	one	thing	in	common:	they	will	provide	insurance	coverage	for	a	“Wrongful	

Act”.	Even	though	this	definition	will	vary	depending	on	the	policy,	it	is	usually	referred	to	as	an	“actual	or	

alleged	error,	 a	misstatement,	 a	misleading	 statement,	 act,	 omission,	neglect,	 or	 a	breach	of	duty	by	 the	

insured	while	acting	in	his	corporate	capacity.”27	This	definition	is	broad	enough	to	cover	emerging	trends	in	

claims	 and	 potential	 risks	 that	 continue	 to	 evolve	 in	 this	 economy.	 Failure	 to	maintain	 adequate	 cyber	

insurance	or	cyber	risk	protocols	appears	to	fall	within	the	policy's	scope.	

b. Foundations	of	Cyber	Risks	
	

The	concept	of	cyber	risk	began	in	the	early	1990s.	At	the	time,	the	perception	was	that	only	entities	

directly	involved	in	technology	development	were	vulnerable	to	cyber	incidents.	Alongside	this	surge,	initial	

policies	 addressing	 cyber	 risks	began	 to	 emerge,	marking	 cyber	 risk	 as	 an	 emerging	professional	 risk	 for	

software	 and	 technology	 companies.	 “The	 initial	 policies	 were	 a	 product	 of	 the	 times,	 offering	 limited	

coverage--none	for	first-party	losses--with	reverse-engineered	language	from	existing	forms	of	insurance.”28	

	
	
23	Pruett,	Morris	&	Sommer,	supra	note	25,	at	46.	
24	Jeffrey,	supra	note	23,	at	14.	
25	Pruett,	Morris	&	Sommer,	supra	note	25,	at	51.	
26	Pruett,	Morris	&	Sommer,	supra	note	25,	at	46.	
27	Jeffrey,	supra	note	23,	at	13.	
28	Margaret	A.	Reetz	et.	al.,	 Cyber	Risks:	Evolving	Threats,	Emerging	Coverages,	and	Ensuing	Case	Law,	122	PENN	ST.	L.	REV.	727,	730-31	
(2018).	
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Even	so,	these	initial	cyber	policies	only	covered	liability	when	third-party	information	was	compromised	and	

exposed.	 However,	later	in	the	late	2000s,	the	notion	of	only	third-party	victims	began	to	cease	to	include	

first-party	victims	as	well.	 “The	mid-2000s	ushered	in	the	next	wave	of	growth	following	the	tremendous	

upswing	in	malicious	activity	typified	by	identity	theft	and	data	breaches.”29	As	a	result,	insurance	companies	

began	offering	policies	covering	both	first-party	losses	and	third-party	liability.	

The	various	types	of	cyber	breaches	that	have	occurred	over	the	past	few	years	have	given	rise	to	claims	

in	many	well-known	industries	worldwide.	In	its	early	stages,	the	claims	were	brought	by	consumers	whose	

personal	information	was	compromised,	directly	affecting	them.	As	technology	became	more	sophisticated,	

so	did	the	cyber-attacks.	These	cyber-attacks	resulted	in	significant	financial	losses,	increasing	the	number	

of	stakeholders	at	risk.	 Claims	began	to	include	shareholder	suits	against	D&Os	for	failing	to	take	adequate	

measures	to	prevent	the	breaches	that	caused	the	losses.	Allegations	against	the	D&Os	for	breach	of	duties	

of	loyalty,	care,	and	good	faith	by	“failing	to	implement	and	enforce	a	system	of	effective	internal	controls	

and	procedures	with	respect	to	data	security”	and	failure	to	exercise	oversight	duties	by	not	monitoring	the	

company	and	failure	to	comply	with	federal	and	state	laws	and	regulations	were	prominent	in	these	claims.30	

The	year	2022	was	a	tipping	point	due	to	highly	publicized	ransomware	surges.31	 As	a	result	of	evolving	

cyber	risk	trends,	cyber	and	privacy	 insurance	now	covers	both	property	(first-party)	and	liability	(third-	

party)	cyber	risks.32	“There	is	no	standard	policy	form,	which	means	that	the	coverage	offered	by	one	insurer	

can	(and	often	does)	differ	dramatically	from	that	offered	by	another	insurer.”33	 The	first-party	coverages	

usually	include:	Privacy	Notification	and	Crisis	Management	Expense;	Business	Interruption;	Extra	Expense;	

Data	Assets;	Cyber-Extortion;	Computer	Fraud;	Funds	Transfer	Fraud;	and	Social	Engineering/Fraudulent	

Instruction	Coverage.34	The	third-party	coverages	usually	include:	Information	Security	and	Privacy	Liability;	

	

	
29	Id.	at	731.	
30	 	 Kevin	 	 M.	 	 LaCroix,	 	 Wendy’s	 	 Settles	 	 Data	 	 Breach-Related	 	 Derivative	 	 Lawsuit,	 	 THE	 	 D&O	 DIARY	 	 (May	 	 9,	 	 2018),	
https://www.dandodiary.com/2018/05/articles/director-and-officer-liability/wendys-settles-data-breach-related-derivative-lawsuit/.	
31	 R&I	 Editorial	 Team,	 Cyber	 Insurance	 Growth	 Slows	 But	 Opportunities	 Remain:	 Swiss	 Re,	 RISK	 &	 INSURANCE	 (Dec.	 2,	 2024),	
https://riskandinsurance.com/cyber-insurance-growth-slows-but-opportunities-remain-swiss-re/.	
32	Peter	A.	Halprin	&	Nicholas	A.	Pappas,	Ransomware,	Cybersecurity,	and	Insurance,	2021	WL	1878496,	at	*2	(May	11,	2021).	
33	 Thomas	H.	 Bentz,	 Jr.,	 Is	Your	Cyber	Liability	 Insurance	Any	Good?	A	Guide	 for	Banks	 to	Evaluate	Their	Cyber	Liability	 Insurance	
Coverage,	21	N.C.	BANKING	INST.	39,	40	(2017).	
34	Steven	M.	Hickey,	Waleed	Haddad	&	James	Parry	Jr.,	Advising	Clients	on	Cyber	Liability	Insurance	and	Cybersecurity	Practices,	98-	
MAR	MICH.	B.J.	22,	23	(2019).	

http://www.dandodiary.com/2018/05/articles/director-and-officer-liability/wendys-settles-data-breach-related-derivative-lawsuit/
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Regulatory	Defense	and	Penalties;	Payment	Card	Industry	Fines	and	Assessments;	Website	Media;	Bodily	

Injury	and	Property	Damage	Liability.35	

The	first-party	coverages	of	Privacy	Notification	and	Crisis	Management	Expense,	Business	Interruption	

and	Extra	Expense	are	known	as	post-breach	response	coverages.	 These	policy	parts	 “…provide	extensive	

coverage	 for	 the	 cost	 of	 replacing	 data,	 as	 well	 as	 many	 other	 consequential	 losses	 that	 flow	 from	

cybercrime”36	and	are	classified	as	theft	of	property	coverage.	 These	types	of	coverage	pay	insured	claims	

arising	from	a	cyber	incident	in	which	the	ultimate	victim	is	the	insured	itself.	 Losses	from	these	crimes	may	

include	the	cost	of	replacing	data	that	has	been	corrupted	(sometimes	referred	to	as	“restoration	expenses”),	

the	loss	of	the	property	that	has	been	stolen,	the	cost	of	giving	notices	required	by	statutes	or	regulations,	

lost	 income	 on	 account	 of	 the	 inability	 of	 the	 business	 to	 function	 (business	 interruption),	 and	 crisis	

management	costs	for	public	relations	efforts	to	mitigate	the	reputational	damages	associated	with	a	cyber-	

crisis	event.37	In	response	to	these	losses,	many	insurance	companies	offer	coverages	that	include	“First-and	

Third-party	protection	in	a	comprehensive	coverage	form;	First-party	coverage	includes	Loss	of	Digital	Assets,	

Non-Physical	 Business	 Interruption	 and	 Extra	 Expense,	Cyber-Extortion,	 Cyberterrorism,	 and	 Security	

Event	Costs.”38	 The	language	of	the	policy	varies,	and	it	is	usually	negotiated,	but	it	usually	goes	as	follows:	

“Breach	Response	Insuring	Agreements--The	insurer	will	reimburse	or	pay	...	notification	
costs	resulting	from	an	actual	or	suspected	privacy	breach;	...	computer	and	legal	expert	
costs	resulting	from	an	actual	or	suspected	1)	privacy	breach,	2)	security	breach,	or	3)	cyber	
extortion	threat	...;	restoration	costs,	directly	caused	by	a	security	breach;  [and]	public	
relations	costs,	resulting	from	an	actual	or	suspected:	1)	privacy	breach,	2)	security	breach,	
or	3)	media	act	....	

Cyber	Crime	Insuring	Agreements--The	insurer	will	pay	the	insured	entity	for	its	direct	loss	
of	 money,	 securities,	 or	 other	 property,	 directly	 caused	 by	 computer	 fraud	 that	 is	
discovered	during	the	policy	period  [And]	the	Insurer	will	pay	the	insured	entity	for	its	
direct	 loss	 of	 money	 or	 securities,	 directly	 caused	 by	 social	 engineering	 fraud	 [or]	 by	
telecom	fraud	that	is	discovered	during	the	policy	period.	

	
Business	 Loss	 Insuring	 Agreements--The	 insurer	 will	 pay	 the	 insured	 for	 its	 business	
interruption	loss	that	is	directly	caused	by	any	of	the	following  1)	A	security	breach	that	
results	in	a	total	or	partial	interruption	of	a	computer	system,	2)	a	system	failure  [and]	

	
35	Id.	
36	Jack	Montgomery,	Cybercrime	Losses	and	Insurance	for	Property	Damage	and	Third-Party	Claims,	27	ME.	B.J.	158,	162	(2012).	
37	Id.	at	159.	
38	Montgomery,	supra	note	36,	at	162.	



BUSINESS	LAW	JOURNAL	 VOL.	XVII	 	 	 35	

3)	The	voluntary	shutdown	of	a	computer	system	by	the	Insured, ....... to	minimize	the	loss	
caused	by	a	security	breach	or	privacy	breach.”39	

	
The	third-party	liability	portion	of	the	cyber	policy	provides	coverage	for	breaches	to	the	insured	that	

result	in	direct	damages	to	third	parties.	This	is	perhaps	the	most	well-known	coverage	in	cyber	insurance.	

The	losses	associated	include:	

“Indemnification	paid	to	the	information	owner	based	upon	(i)	the	cybercriminal's	use	of	
the	information	to	steal	money	or	purchase	goods	using	the	information	stolen;	(ii)	losses	
to	the	third	party	for	damage	caused	by	the	transmitted	virus	or	malware;	or	(iii)	losses	
caused	by	a	third	party's	lack	of	access	to	the	victim's	network	for	purposes	of	transacting	
business.	

Exposure	of	businesses	that	hold	data	owned	by	others	to	various	claims	arising	out	of	their	
failure	to	protect	that	data	(possibly	subject	to	significant	limitations).	

Losses	 arising	 out	 of	 the	 insured's	 unauthorized	 use	 or	 infringement	 of	 the	 copyright,	
trademark,	 or	 other	 intellectual	 property	 of	 the	 third	 party,	 by	 cyber	 transmission,	 or	
defamation.”40	

	
The	insuring	coverages	usually	include	“Network	Security	and	Privacy	Liability,	Employee	Privacy	

Liability,	 and	 Electronic	 Media	 Liability;	 Covered	 Cause	 of	 Loss	 includes	 administrative	 or	 operational	

mistakes;	Breach	of	Privacy	coverage	–	which	includes	damages	resulting	from	alleged	violations	of	HIPAA,	

state,	federal,	and	foreign	privacy	protection	rules;	Customer	Breach	Notice	Expense	and	coverage;	Public	

Relations	Expense	coverage;”.41	 The	language	varies	between	policies,	but	it	usually	reads	as	follows:	

“Network	Security	Wrongful	Act--[This	phrase	means]	an	actual	or	alleged	act,	error	or	
omission	by	or	on	behalf	of	the	insured	in	the	performance	of	the	Company's	business	that	
causes	or	 fails	 to	prevent:	 1)	unauthorized	access	to	or	unauthorized	use	of	 the	covered	
network,	2)	the	transmission	of	any	malicious	code	from	the	covered	network	to	a	third	
party's	computer	systems,	3)	business	interruption,	and/or	4)	a	network	disruption	...	

	
Privacy	Wrongful	Act--[This	term	means]	any	actual	or	alleged:	1)	negligent	act,	error	or	
omission	by	or	on	behalf	of	the	insured	in	the	performance	of	the	Company's	business	that	
actually	or	allegedly	causes	or	fails	to	prevent	unauthorized	access	to,	unauthorized	use	of	
...	[or]	the	loss	of	any	laptop,	smartphone	or	other	portable	device	that	contains	protected	
information  [or],	 2)	violation	of	any	 federal,	 state,	 local	or	 foreign	 law	or	 regulation	
regarding	the	maintenance,	protection,	use	or	disclosure	of	protected	information  ”42	

	
	
39	Willy	E.	Rice,	Cyber-Technology	Torts	and	Insurers'	Ambiguous	Obligations	to	Defend	Professionals	and	Business	Entities	Under	Evolving	
Cyber-Insurance	Contracts:	Statistical	and	Legal	Inferences	from	Traditional	Insurers'	Declaratory	Judgments,	1940-2019	(2019)	(citing	The	
Travelers	 Indemnity	 Co.,	 Form	 CYB-16001	 Ed.	 01-19-CyberRisk	 Insurance	 Policy	 1-2	 (2019),	 https://www.travelers.com/iw-	
documents/apps-forms/cyberrisk/cyb-16001.pdf	(https://perma.cc/43J5-LS8J)).	
40	Montgomery,	supra	at	159.	
41	Montgomery,	supra	at	163.	
42	Willy	E.	Rice,	Cyber-Technology	Torts	and	Insurers'	Ambiguous	Obligations	to	Defend	Professionals	and	Business	Entities	Under	Evolving	
Cyber-Insurance	Contracts:	Statistical	and	Legal	Inferences	from	Traditional	Insurers'	Declaratory	Judgments,	1940-2019	(2019),	19	(2019)	

http://www.travelers.com/iw-
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As	mentioned,	 the	 current	 cyber	 insurance	market	 offers	 a	 variety	 of	 coverages	 that	 protect	 the	

insured	in	the	event	of	a	cyber	incident.	As	cyber	threats	continue	to	rise	and	other	insurance	policies	exclude	

related	incidents,	demand	has	increased	for	policies	specifically	designed	to	address	cyber	risks.43	 However,	

the	 circumstances	 under	 which	 this	 policy	 is	 triggered	 are	 very	 limited	 compared	 with	 other	 types	 of	

insurance.	 There	is	no	one	way	to	define	a	cyber	incident.	

Therefore,	when	new	cyber	risks	emerge,	or	new	types	of	claims	arise,	insurance	companies	would	

have	to	decide	whether	to	insure	them	by	adding	more	coverage	to	their	policies.	If	there	is	one	thing	the	

insurance	industry	has	learned	from	the	foundations	of	cyber	risks,	it	is	that	claimants	will	get	creative	and	

cyber	losses	will	become	more	crucial	in	the	corporate	world	than	other	types	of	losses.	

II. Analysis	of	the	Main	Issues	in	Cyber	and	D&O	Insurance	

As	demand	for	these	types	of	insurance	grows	with	the	evolution	of	technology	and	claims,	it	is	important	

to	ensure	 that	 the	entities	 that	purchase	 insurance	are	adequately	covered	not	only	 for	current	 risks	and	

liabilities	but	also	for	evolving	future	risks	and	claims.	 New	laws	are	being	enacted	every	day,	and	companies	

are	now	paying	more	 attention	 to	 their	 cyber	 risks	because	of	 the	 financial	 impact	 they	have	 shown.	As	

management	 liability	claims	continue	to	unfold	 in	the	era	of	data	breaches,	the	courts	are	also	becoming	

more	punitive	towards	decision-makers	who	fail	in	their	duties	and	harm	the	public.	 Therefore,	D&OS	must	

take	appropriate	measures	to	address	cybersecurity	issues.	

In	 this	 section,	 the	 basic	 but	 crucial	 tools	 in	 the	D&O	handbook	 of	 cyber	 risk	management	will	 be	

discussed.	It	will	outline	the	evolution	of	the	most	highly	publicized	breaches	that	have	resulted	in	million-	

dollar	 claims,	 the	 available	 insurance	 coverages	 for	 claims	 arising	 from	 a	 cyber	 incident,	 and	 other	 risk	

management	techniques	that	D&Os	may	consider	covering	insurance	gaps	and	comply	with	their	fiduciary	

duties.	

	
	
	
	

(citing	 Great	 Am.	 E	 &	 S	 Ins.	 Co.,	 Great	 American	 Ins.	 Group,	 Cyber	 Risk	 Insurance	 Policy	 -	 Form	 D62100	 2	 (2017),	
http://www.abais.com/Data/Sites/1/media/specimen/sbg/gaiccy-berpolicy.pdf	[https://perma.cc/PG4U-FFBQ]).	
43	David	J.	Baldwin,	Jennifer	Penberthy	Buckley	&	D.	Ryan	Slaug,	Insuring	Against	Privacy	Claims	Following	A	Data	Breach,	122	PENN	ST.	
L.	REV.	683,	718	(2018).	

http://www.abais.com/Data/Sites/1/media/specimen/sbg/gaiccy-berpolicy.pdf
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a. How	Cyber	Claims	Evolved	from	Sony	to	Marriott	to	Uber	

One	of	the	initial	events	that	raised	public	awareness	of	cyber	risks	was	Sony’s	PlayStation	Network	data	

breach.	 In	 2011,	 77	million	 PlayStation	 accounts	 were	 breached.	 The	 affected	 accounts	 contained	 users'	

personal	information,	including	addresses,	credit	card	numbers,	and	bank	account	details.	A	consumer	class	

action	was	filed	alleging	that	Sony	“failed	to	provide	reasonable	network	security,	including	utilizing	industry-	

standard	encryption,	to	safeguard	Plaintiffs'	personal	and	financial	information	stored	on	Sony's	network.”44	

The	consumer	class	action	was	settled	in	2014	for	around	$15	million.	No	additional	claims	were	filed	in	this	

matter.	 It	is	important	to	note	that	at	that	time	cyber	risks	were	believed	to	be	mostly	directed	at	technology	

companies	 such	 as	 Sony.	This	 company’s	purpose	was	highly	 vulnerable	 to	 a	 cyber	breach.	 However,	 as	

technology	continues	to	be	a	central	tool	in	day-to-day	business,	this	vulnerability	will	persist	not	only	in	

technology	companies,	but	in	all	types	of	businesses.	

A	 distinguishable	 cyber	 breach	 case	 that	 set	 an	 important	 regulatory	 precedent	 is	 the	 Wyndham	

Worldwide	Corporation	LLC	(“Wyndham”)	case.	Between	2008	and	2010,	a	cyber	breach	occurred	in	which	

hackers	 gained	 access	 to	Wyndham’s	 main	 network	 and	 stole	 credit	 card	 information	 for	 over	 619,000	

customers.45	Unlike	in	the	Sony	case,	the	first	to	file	a	complaint	against	Wyndham	for	this	breach	was	the	

Federal	Trade	Commission	(“FTC”).	Under	the	regulatory	powers	conferred	to	them	by	federal	statute,	“[t]he	

FTC	filed	suit	in	federal	District	Court,	alleging	that	Wyndham's	conduct	was	an	unfair	practice	and	that	its	

privacy	policy	was	deceptive.”46	Particularly,	the	FTC	alleged	that	Wyndham’s	unfair	cybersecurity	practices	

“taken	together,	unreasonably	and	unnecessarily	exposed	consumers'	personal	data	to	unauthorized	access	

and	 theft.”47	Wyndham	 filed	 a	motion	 to	dismiss	 challenging	whether	 the	 FTC	has	 authority	 to	 regulate	

cybersecurity	and,	if	so,	whether	Wyndham	had	fair	notice	that	its	specific	cybersecurity	practices	could	fall	

short,	which	the	District	Court	denied,	and	the	Third	Circuit	Court	of	Appeals	confirmed.48	 In	light	of	this	

decision,	Wyndham	reached	a	settlement	agreement	with	the	FTC	under	which	it	will	adopt	a	comprehensive	

	
44	In	re	Sony	Gaming	Networks	&	Customer	Data	Sec.	Breach	Litig.,	996	F.	Supp.	2d	942,	953	(S.D.	Cal.	2014).	
45	Timothy	Cornell	&	Clifford	Chance,	Wyndham	–	A	Case	Study	in	Cybersecurity:	How	the	cost	of	a	relatively	small	breach	can	rival	that	
of	a	major	hack	attack,	CCBJ	(Mar.	19,	2015),	https://ccbjournal.com/articles/wyndham---case-study-cybersecurity-how-cost-relatively-	
small-breach-can-rival-major-h#_ftn1.	
46	F.T.C.	v.	Wyndham	Worldwide	Corp.,	799	F.3d	236,	240	(3d	Cir.	2015).	
47	Id.	
48	Id.	at	242.	
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information	security	program	to	protect	consumer	data	and	submit	to	annual	audits	to	ensure	compliance	

with	this	agreement.	The	most	significant	aspect	of	this	case	was	that	the	Third	Circuit	recognized	the	FTC's	

authority	to	regulate	cybersecurity	under	the	unfair	practices	statute.	 No	monetary	settlement	was	reached,	

but	 the	 Third	 Circuit	 opinion	 put	 businesses	 at	 risk	 of	 regulatory	 infringement	 by	 the	 FTC	 and	 other	

regulatory	 agencies	 that	may	 find	 that	 a	 cybersecurity	 breach	 violates	 their	 statutes.	 To	 this	 point,	 the	

regulatory	agency	capable	of	bringing	an	action	against	a	corporation	for	this	type	of	issue	was	the	Securities	

and	 Exchange	 Commission	 (“SEC”).	 Because	 cyber	 risk	 encompasses	 a	 wide	 range	 of	 issues	 that	 affect	

different	 populations,	 more	 agencies	 can	 assert	 jurisdiction	 and	 file	 enforcement	 actions	 against	 these	

companies	for	failing	to	take	adequate	action.	

Regulatory	infringement	was	not	the	only	consequence	that	Wyndham	faced	after	the	cyber	breach.	In	

February	2014,	a	shareholder	derivative	suit	was	filed	against	Wyndham	for	breach	of	fiduciary	duty	arising	

from	 its	 failure	 to	 take	 reasonable	 steps	 to	maintain	 the	 security	of	 its	 customers’	personal	 and	 financial	

information.49	 However,	 this	 case	 reflected	 a	 failed	 attempt	 to	 establish	 liability	 to	 D&O	 for	 breach	 of	

fiduciary	duties	in	failing	to	attain	adequate	cybersecurity	for	the	corporation.	 The	case	was	dismissed	in	

2014,	with	no	further	discussion	of	D&O	liability	for	cyber	breaches.	Nonetheless,	because	of	the	precedent	

exposure	 Wyndham	 faced	 for	 unfair	 practices	 violations,	 this	 regulatory	 exposure	 opened	 the	 door	 to	

litigation	on	D&O	liability	for	breach	of	fiduciary	duties,	with	an	emphasis	on	breach	of	the	duty	of	care	and	

due	diligence.	

Another	 significant	claim	was	 the	Target	Corporation	 (“Target”)	cyber	breach.	 In	December	2013,	

around	110	million	credit	card	records	were	stolen	in	a	breach	of	the	company’s	POS	Systems.50	Initially,	the	

claim	filed	against	Target	was	a	consumer	protection	class	action,	just	like	the	Sony	case.	However,	due	to	

the	loss	to	the	corporation	itself,	the	focus	shifted	to	the	D&Os’	handling	of	the	cybersecurity	issues.	 In	2014,	

the	shareholders	filed	a	derivative	suit	for	breach	of	D&Os’	fiduciary	duties.	The	plaintiffs	allege,	“[t]hat	the	

company	“failed	to	take	reasonable	steps	to	maintain	its	customers’	personal	and	financial	information,”	and	

	
	
49Palkon	v.	Holmes,	No.	14-CV-01234,	2014	WL	5341880,	at	*5	(D.N.J.	Oct.	20,	2014).	
50	Ben	Popken,	Target	estimates	breach	affected	up	to	110	million,	NBC	NEWS	(Jan.	10,	2014),	https://www.nbcnews.com/business/business-	
news/target-says-stolen-info-data-breach-hit-70-million-people-flna2d11894083.	

http://www.nbcnews.com/business/business-
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failed	to	give	customers	prompt	notice	of	the	breach.51	Specifically,	with	respect	to	the	possibility	of	a	data	

breach,	the	plaintiffs	alleged	that	the	defendants	failed	“to	implement	any	internal	controls	at	Target	designed	

to	detect	and	prevent	such	a	data	breach.”52	The	D&O	derivative	suit	was	dismissed	because	a	special	litigation	

committee	established	that	it	would	not	be	in	Target’s	best	interest	to	pursue	the	claim.	However,	this	was	

one	of	the	first	cases	to	consider	a	violation	of	fiduciary	duties	by	D&Os	arising	from	the	cyber	breach.	It	

unequivocally	 had	 a	 significant	 impact	 on	 the	 company	 and	 how	 cyber	 liability	 interrelates	 with	 D&O	

management	liability.	

Presumably	one	of	the	most	notable	shareholder	claims	arising	from	a	cyber	breach	was	the	Yahoo!	class	

action	lawsuit.	This	case	arose	from	three	breaches	that	occurred	between	2013	and	2016.	In	these	breaches,	

hackers	gained	access	to	over	1	billion	accounts.	The	information	stolen	included	personal	 information	of	

users	 such	 as	 dates	 of	 birth,	 addresses,	 emails,	 passwords,	 financial	 information,	 and	 contents	 of	 users’	

emails.53	 The	consumers	filed	a	class	action	suit	alleging	that	Yahoo	knew	about	the	breaches	and	the	cyber	

risk	it	faced	but	failed	to	promptly	report	them	to	its	users.	Later	in	January	2017,	the	shareholders	filed	a	

class	action	lawsuit	against	certain	D&Os	due	to	the	breach	and	alleged	that:	

“…the	defendants	made	false	or	misleading	statements	or	failed	to	disclose	that:	(i)	Yahoo	
failed	to	encrypt	its	users'	personal	information	and/or	failed	to	encrypt	its	users'	personal	
data	with	an	up-to-date	and	secure	encryption	scheme;	(ii)	consequently,	sensitive	personal	
account	information	from	more	than	1	billion	users	was	vulnerable	to	theft;	(iii)	a	data	breach	
resulting	in	the	theft	of	personal	user	data	would	foreseeably	cause	a	significant	drop	in	user	
engagement	 with	 Yahoo's	 websites	 and	 services;	 and	 (iv)	 as	 a	 result,	 Yahoo's	 public	
statements	were	materially	false	and	misleading	at	all	relevant	times.”54	

	
In	sum,	the	allegations	against	the	D&Os	revolved	around	their	alleged	breach	of	fiduciary	duty	for	failing	

to	 adequately	 oversee	 the	 company’s	 data	 security	 practices,	 just	 like	 the	 Target	 derivative	 suit.	 Unlike	

Target’s	dismissal,	 this	claim	was	settled	 for	$29	million	 in	 January	2019.	 It	confirmed	the	Wyndham	and	

Target	hypothesis	that	shareholders'	derivative	suits	would	continue	to	arise.	Therefore,	not	only	is	a	cyber	

	
51	 Kevin	 LaCroix,	 Target	 Corporation	 Cybersecurity-Related	 Derivative	 Litigation	 Dismissed,	 THE	 D&O	 DIARY	 (July	 9,	 2016),	
https://www.dandodiary.com/2016/07/articles/cyber-liability/target-corporation-cybersecurity-related-derivative-litigation-	 	 	
dismissed/.	
52Id.	
53	In	re	Yahoo!	Inc.	Customer	Data	Security	Breach	Litig.,	No.	16-MD-02752-LHK,	2017	WL	3727318,	at	*2	(N.D.	Cal.	Aug.	30,	2017).	
54	Fernando	M.	Pinguelo,	Angelo	A.	Stio	III	&	Hasan	Ibrahim,	Even	As	Data	Breaches	Continue	to	Increase,	Obstacles	Remain	for	Litigants	
Seeking	 to	 Pursue	 Securities	 Fraud	 and	 Derivative	 Suits,	 SCARINCI	 HOLLENBECK	 LLC	 ATTORNEYS	 AT	 LAW	 (Apr.	 11,	 2018),	
https://scarincihollenbeck.com/law-firm-insights/shareholder-securities-fraud#title-1.	

http://www.dandodiary.com/2016/07/articles/cyber-liability/target-corporation-cybersecurity-related-derivative-litigation-
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risk	a	matter	for	a	cyber	liability	policy	to	respond	to	the	breach	of	privacy	of	third-party	consumers,	but	it	is	

also	a	matter	of	breach	of	fiduciary	duties	that	the	D&O	policy	will	have	to	respond	to	due	to	the	shareholder’s	

derivative	suit.	

The	Home	Depot	breach	is	another	significant	incident	that	occurred	in	2014	and	is	often	compared	to	

the	 Target	 breach.	 In	 this	 case,	 the	 breach	 occurred	when	 hackers	 gained	 access	 to	 the	 company’s	 POS	

network	and	stole	information	from	56	million	credit	cards.55	Home	Depot’s	consumers	filed	several	suits	

against	the	company	for	its	failure	to	“implement	reasonable	measures	to	prevent	or	to	mitigate	the	effects	

of	 the	 data	 breach”.56	 These	 claims	 were	 settled	 in	 2016	 for	 $19.5	 million.57	 Moreover,	 in	 August	 2015,	

shareholders	filed	multiple	derivative	complaints	against	Home	Depot’s	D&Os	alleging:	

“…that	the	defendants	breached	their	duty	of	loyalty	because	the	defendants	failed	to	institute	
internal	controls	sufficient	to	oversee	the	risks	that	Home	Depot	faced	in	the	event	of	a	breach	
and	 because	 they	 disbanded	 the	 Board	 of	 Directors	 committee	 that	 was	 supposed	 to	 have	
oversight	of	those	risks.	The	plaintiffs	also	alleged	that	the	defendants	wasted	corporate	assets	
and	that	the	defendants	violated	Section	14(a)	of	the	Securities	Exchange	Act	in	their	2014	and	
2015	proxy	filings.”58	

	
The	shareholder’s	derivative	suit	was	dismissed,	and	the	parties	settled	while	the	appeal	was	pending.	As	

part	 of	 the	 settlement	 agreement,	Home	Depot	 agreed	 to	 reform	 its	 corporate	 governance	 and	maintain	

adequate	cybersecurity	measures	to	prevent	future	attacks.	The	agreements	in	this	settlement	also	raise	an	

interesting	dilemma	about	which	policy	will	apply	in	this	case.	Since	part	of	the	settlement	required	taking	

action	to	manage	cyber	risks,	the	D&O	policy	will	not	cover	it,	as	it	only	covers	monetary	loss.	The	cyber	

policy	will	not	cover	it	either,	as	the	actions	required	under	the	settlement	are	preventive	in	nature.	

Another	 important	 cyber	 breach	 was	 reported	 by	 Wendy’s	 in	 February	 2016,	 after	 an	 internal	

investigation	revealed	malware	in	its	POS	systems.	As	a	result	of	this	breach,	Wendy’s	faced	a	consumer	class	

action	suit,	a	financial	institution	suit,	and	a	shareholder	derivative	suit.	Wendy’s	settled	with	the	financial	

institutions	 for	 $50	million.	 Moreover,	 in	May	 2018,	Wendy’s	 shareholder	 derivative	 suit	 for	 breach	 of	

	
55	Kevin	M.	LaCroix,	Data	Breach-Related	Derivative	Lawsuit	Filed	against	Home	Depot	Directors	and	Officers,	THE	D&O	DIARY	(Sept.	9,	
2015),	 https://www.dandodiary.com/2015/09/articles/cyber-liability/data-breach-related-derivative-lawsuit-filed-against-home-depot-	
directors-and-officers/.	
56	Id.	
57	 Tom	 Spring,	 Home	 Depot	 Agrees	 To	 $19.5	 Million	 Settlement	 To	 End	 2014	 Breach	 Nightmare,	 THREATPOST	 (Mar.	 18,	 2016),	
https://threatpost.com/home-depot-agrees-to-19-5-million-settlement-to-end-2014-breach-nightmare/116884/.	
58	In	re	The	Home	Depot,	Inc.	Shareholder	Derivative	Litigation,	223	F.	Supp.	3d	1317,	1321	(N.D.	Ga.	2016).	

http://www.dandodiary.com/2015/09/articles/cyber-liability/data-breach-related-derivative-lawsuit-filed-against-home-depot-
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fiduciary	duties	“was	settled	for	cybersecurity	changes,	corporate	governance	therapeutics,	and	$950,000	in	

plaintiffs’	attorneys’	 fees”59.	 Even	though	Wendy’s	breach	occurred	after	 the	Yahoo	breach,	 their	officials	

quickly	moved	 to	 settle	 the	 claims.	 The	Wendy’s	 case	 reflects	 accurate	 risk	management	 techniques	 in	

identifying	the	breach,	informing	the	public,	and	settling	the	claims.	This	case	is	a	great	example	of	the	D&Os’	

duties	to	the	company	and	their	responsibilities	of	protecting	it	and	its	brand	at	all	costs.	

Another	leading	case	in	cyberlaw	is	the	Equifax	cyber	breach.	Since	this	breach	occurred	after	several	

significant	breaches,	consumers	and	the	government	were	better	prepared	to	deal	with	Equifax’s	liability.	In	

September	2017,	Equifax	announced	a	cyber	breach	in	which	hackers	had	gained	access	to	their	customers’	

personal	information,	including	Social	Security	numbers,	addresses,	and	dates	of	birth.	The	breach	occurred	

when	the	hackers	exploited	a	vulnerability	 in	 the	company’s	website.	The	 impact	was	estimated	 to	 reach	

around	143	million	customers.	Subsequently,	consumer	claims	were	filed	against	Equifax	for	negligence	in	

cybersecurity	and	for	delaying	disclosure	of	the	breach	to	the	public.	

In	addition	to	the	consumer	lawsuits,	a	securities	suit	against	the	company’s	D&Os	was	filed.	 The	lawsuit	

alleged	 that	 “(1)	 the	 Company	 failed	 to	maintain	 adequate	measures	 to	 protect	 its	 data	 system;	 (2)	 the	

Company	failed	to	maintain	adequate	monitoring	systems	to	detect	security	breaches;	(3)	the	Company	failed	

to	maintain	proper	security	systems,	controls	and	monitoring	systems	 in	place;	and	(4)	as	a	 result	of	 the	

foregoing	the	Company’s	financial	statements	were	materially	false	and	misleading	at	all	relevant	times”60.	

Unlike	 the	 previously	 mentioned	 D&O	 class	 actions,	 this	 securities	 lawsuit	 was	 under	 intense	 scrutiny	

because,	just	days	before	the	breach	was	announced,	 Jun	Ying,	Chief	Information	Officer	of	Equifax	U.S.	

	
	
	

	
59Jonathan	 Maze,	 Wendy’s	 Agrees	 to	 Pay	 $50M	 to	 Settle	 Data	 Breach	 Claims,	 RESTAURANT	 BUS.	 ONLINE	 (Feb.	 13,	
2019),	 https://www.restaurantbusinessonline.com/financing/wendys-agrees-pay-50-million-settle-data-breach-claims;	 Kevin	 M.	
LaCroix,	 Wendy’s	 Settles	 Data	 Breach-Related	 Derivative	 Lawsuit,	 THE	 D&O	 DIARY	 (May	 9,	 2018),	
https://www.dandodiary.com/2018/05/articles/director-and-officer-liability/wendys-settles-data-breach-related-derivative-lawsuit/.	
	
	
	
	
60	 Kevin	 M.	 LaCroix,	 Equifax	 Data	 Breach	 Litigation	 Now	 Includes	 Securities	 Suit,	 THE	 D&O	 DIARY	 (Sept.	 13,	 2017),	
https://www.dandodiary.com/2017/09/articles/cyber-liability/equifax-data-breach-litigation-now-includes-securities-suit/.	

http://www.restaurantbusinessonline.com/financing/wendys-agrees-pay-50-million-settle-data-breach-claims%3B
http://www.dandodiary.com/2018/05/articles/director-and-officer-liability/wendys-settles-data-breach-related-derivative-lawsuit/
http://www.dandodiary.com/2017/09/articles/cyber-liability/equifax-data-breach-litigation-now-includes-securities-suit/
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Information	 Solutions,	 sold	 a	 personal	 stake	 in	 the	 company.61	 On	March	 7,	 2019,	 he	 pled	 guilty	 to	 the	

respective	insider	trading	charges.62	

Furthermore,	Equifax’s	stock	dropped	after	the	company	suffered	a	breach,	despite	its	business	model	

being	centered	on	protecting	private	information.63	Given	the	significance	of	the	company’s	losses,	the	D&O	

litigation	 drew	more	 shareholder	 interest	 than	 the	 other	D&O	 cases	 that	were	 ultimately	 dismissed.	On	

February	 13,	 2020,	 the	 shareholder	 derivative	 suit	 was	 settled	 for	 $149	 million.64	 Apart	 from	 the	 hefty	

settlement	paid	in	this	case,	the	D&Os	would	have	to	implement	adequate	risk	management	strategies	to	

reestablish	the	public’s	faith	in	the	brand.	

The	Facebook	and	Marriott	data	breaches	highlight	particular	aspects	absent	from	other	cyber	breaches:	

the	exposure	arising	from	noncompliance	with	the	General	Data	Protection	Regulation	(“GDPR”),	Europe’s	

privacy	regulation.65	This	 law	was	enacted	 in	May	2018	and	established	rigorous	privacy	requirements	 for	

companies	operating	in	Europe.	This	particularly	affected	multinational	companies	that	had	adopted	certain	

cyber	measures	but	were	now	being	held	to	higher	standards	to	avoid	penalties	from	Europe.	Both	Facebook	

and	Marriott	 faced	 securities	 lawsuits	over	 the	cyber	breaches	and	 their	 failure	 to	adequately	 implement	

measures	and	comply	with	GDPR,	which	could	have	been	avoided	to	minimize	the	breaches.	

Finally,	one	of	the	most	recent	decisions	on	D&O	liability	for	cyber	breach	was	confirmed	by	the	Ninth	

Circuit	Court	of	Appeals	on	March	13,	2025.	This	was	the	case	of	Joseph	Sullivan,	former	Chief	Security	Officer	

and	Deputy	General	Counsel	for	Uber	Technologies.	He	was	convicted	of	obstruction	of	justice	and	felony	

misprision	by	covering	up	a	2016	cyber	breach	that	exposed	the	personal	data	of	57	million	Uber	users	and	of	

600,000	Uber	drivers.66	The	cover-up	occurred	while	 the	Federal	Trade	Commission	 (“FTC”)	was	already	

investigating	Uber	 for	a	2014	cyber	breach.	This	Court	of	Appeals	 judgement	 is	 “[t]he	 first	 instance	of	a	

	
61	 Anders	 Merlin,	 Three	 Equifax	 Managers	 Sold	 Stock	 Before	 Cyber	 Hack	 Revealed,	 BLOOMBERG	 (Sept.	 7,	 2017),	
https://www.bloomberg.com/news/articles/2017-09-07/three-equifax-executives-sold-stock-before-revealing-cyber-hack.	
62	 Press	 Release,	 U.S.	 Att’y’s	 Off.	 N.	 Dist.	 of	 Ga.,	 Former	 Equifax	 Employee	 Sentenced	 for	 Insider	 Trading	 (June	 27,	 2019),	
https://www.justice.gov/usao-ndga/pr/former-equifax-employee-sentenced-insider-trading.	
63	 Kevin	 LaCroix,	 Equifax	 Data	 Breach-Related	 Securities	 Suit	 Settled	 for	 $149	 Million,	 THE	 D&O	 DIARY	 (Feb.	 17,	 2020),	
https://www.dandodiary.com/2020/02/articles/securities-litigation/equifax-data-breach-related-securities-suit-settled-for-149-	 	 	
million/.	
64	Id.	
65	 In	re	Marriott	Int’l,	Inc.,	Customer	Data	Sec.	Breach	Litig.,	543	F.	Supp.	3d	96,	149-50	(D.	Md.	2021).	
66	United	States	v.	Sullivan,	131	F.4th	776,	780-81	(9th	Cir.	2025).	

http://www.bloomberg.com/news/articles/2017-09-07/three-equifax-executives-sold-stock-before-revealing-cyber-hack
http://www.justice.gov/usao-ndga/pr/former-equifax-employee-sentenced-insider-trading
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corporate	executive	being	held	criminally	liable	for	mishandling	a	data	breach,	and	Sullivan’s	conviction—	

given	 the	 novel	 extension	 of	 personal	 liability	 for	 strategic	 decisions	 in	 the	 management	 of	 a	 cyber	

incident…”67	confirms	the	tendency	that	has	been	occurring	since	the	Sony	case,	cyber	liability	for	D&O	action	

will	continue	to	rise	and	enforced	by	the	regulators.	

The	cases	 summarized	and	discussed	are	 just	 a	 sample	of	 the	most	highly	publicized	cases	 for	 cyber	

breaches	and	the	liability	they	generate.	 There	are	currently	numerous	claims	filed	against	many	important	

companies	due	to	cyber	breaches	in	their	systems.	The	common	denominator	is	the	type	of	claims	that	arise	

from	these	breaches.	The	claims	are	not	limited	to	consumer	claims;	they	also	include	securities	class	actions	

and	regulatory	enforcement.	For	example,	in	October	2021,	the	Civil	Cyber-Fraud	Initiative	was	created	to	

apply	the	False	Claims	Act	(“FCA”)	against	cybersecurity-related	fraud	by	government	contractors	and	grant	

recipients.68	

Furthermore,	the	FTC	has	been	an	important	element	in	protecting	data	privacy	standards	under	Section	

5	 of	 the	 FTC	Act,	which	 enforces	 civil	 penalties	 for	 failing	 to	 safeguard	 data.69	 Therefore,	 implementing	

adequate	risk	management	tools	is	essential	for	responding	effectively	in	the	event	of	a	breach.	Ultimately,	

however,	insurance	will	bear	most	of	the	financial	burden	when	claims	inevitably	arise.	

b. Which	Coverage	Applies?	Comparison	of	Insurance	Policies	

Initially,	when	cyber	incidents	began,	companies	turned	to	their	existing	insurance	policies	to	cover	the	

resulting	 losses.	 However,	 as	 cyber	 insurance	 emerged,	 these	 traditional	 coverages	 incorporated	market	

exclusions	to	limit	recovery	for	cyber-related	claims.	Therefore,	the	market	has	actively	sought	to	ensure	that	

cyber	 incidents	are	covered	only	by	cyber	 insurance.	As	cyber	 incidents	have	given	rise	 to	other	 types	of	

claims,	such	as	securities	and	derivative	suits,	D&O	insurance	has	also	had	to	step	in.	The	particularity	of	

cyber	risks	is	that	it	is	not	one	size	fits	all,	and	traditional	insurance	seems	to	be	insufficient	because	“cyber-	

attacks	 can	 come	 from	anywhere	 in	 the	world,	 at	 any	 time,	 and	 can	 impact	 thousands	of	 businesses	 at	

	

67	Matthew	Baker,	Ninth	Circuit	Upholds	Conviction	of	Former	Uber	Security	Chief	Joseph	Sullivan	in	Connection	with	2016	Uber	Data	
Security	Breach,	JD	SUPRA	(Mar.	20,	2025),	https://www.jdsupra.com/legalnews/ninth-circuit-upholds-conviction-of-6160333.	
68Cyber	and	D&O	Insurance:	Maximizing	Coverage	for	Companies	and	Executives	from	Cyber	Incidents,	HUNTON	ANDREWS	KURTH	LLP	
(July	25,	2023),	https://www.hunton.com/insights/legal/cyber-and-d-and-o-insurance-maximizing-coverage-for-companies-and-execs-	
from-cyberincidents.	
69	Id.	

http://www.jdsupra.com/legalnews/ninth-circuit-upholds-conviction-of-6160333
http://www.hunton.com/insights/legal/cyber-and-d-and-o-insurance-maximizing-coverage-for-companies-and-execs-
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approximately	the	same	time,	making	cyber	losses	correlated	risks.”70	 Therefore,	a	diligent	company	and	its	

D&Os	need	appropriate	coverages	that	evolve	with	trends	while	remaining	flexible	enough	to	accommodate	

emerging	cybersecurity	risks.	

Initially,	as	third-party	claims	began,	the	Commercial	General	Liability	(“CGL”)	policy	was	the	first	policy	

considered	 to	 provide	 coverage,	 such	 as	 payment	 of	 the	 sums	 the	 insured	 is	 legally	 obligated	 to	 pay	 as	

damages	in	such	suits.	This	coverage	was	very	broad	and	could	potentially	cover	emerging	third-party	liability	

arising	from	cyber	breaches	and	hacks.	However,	in	2004,	the	Insurance	Services	Office,	Inc.	(“ISO”)	restricted	

the	CGL	policy	language	in	connection	with	loss	of	electronic	data,	which	reads	as	follows:	“damages	arising	

out	of	 the	 loss	of,	 loss	of	use	of,	 damage	 to,	 corruption	of,	 inability	 to	 access,	 or	 inability	 to	manipulate	

electronic	data.”71	It	is	well	known	that	CGL	does	not	cover	data	breaches.	However,	Insuring	Agreement	A	

states:	

“We	will	pay	those	sums	that	the	insured	becomes	legally	obligated	to	pay	as	damages	because	of	
"bodily	injury"	or	"property	damage"	to	which	this	insurance	applies.	

"Bodily	 injury"	 means	 bodily	 injury,	 sickness	 or	 disease	 sustained	 by	 a	 person,	 including	 death	
resulting	from	any	of	these	at	any	time.	

	
"Property	damage"	means:	a.	Physical	injury	to	tangible	property,	including	all	resulting	loss	of	use	
of	that	property.	All	such	loss	of	use	shall	be	deemed	to	occur	at	the	time	of	the	physical	injury	that	
caused	it;	or	b.	Loss	of	use	of	tangible	property	that	is	not	physically	injured.	All	such	loss	of	use	shall	
be	deemed	to	occur	at	the	time	of	the	"occurrence"	that	caused	it.	For	the	purposes	of	this	insurance,	
electronic	data	is	not	tangible	property.”72	

Its	 coverage	 usually	 stems	 from	 bodily	 injury	 or	 property	 damage.	 This	 last	 part	 is	 very	 significant	

because,	 as	 cyber	 incidents	 affect	 infrastructure	 that	 cause	 bodily	 injury	 and	 property	 damage,	 then	 the	

breach	between	these	two	policies	is	complementary.	As	a	result,	cyber	insurance	necessarily	complements	

this	coverage.	

Moreover,	under	Insuring	Agreement	B,	 there	 is	coverage	for	Personal	and	Advertising	Liability.	This	

agreement	states	the	following	in	the	relevant	parts:	

	
	
70	Christopher	C.	French,	Five	Approaches	to	Insuring	Cyber	Risks,	81	MD.	L.	REV.	103,	107	(2021).	
71	COMMERCIAL	GENERAL	LIABILITY	COVERAGE	FORM	 §	2(p)	(Ins.	Servs.	Off.,	Inc.	2012).	
72	Ins.	Servs.	Off.,	Inc.,	COMMERCIAL	GENERAL	LIABILITY	COVERAGE	FORM,	CG	00	01	04	13,	at	13,	15	(2012).	
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“We	will	 pay	 those	 sums	 that	 the	 insured	 becomes	 legally	 obligated	 to	 pay	 as	 damages	
because	of	"personal	and	advertising	injury"	to	which	this	insurance	applies.	We	will	have	
the	right	and	duty	to	defend	the	insured	against	any	"suit"	seeking	those	damages”.73	

"Personal	 and	 advertising	 injury"	 means	 injury,	 including	 consequential	 "bodily	 injury",	
arising	out	of	one	or	more	of	the	following	offenses:	

a. …	
b. …	
c. …	
d. Oral	or	written	publication,	in	any	manner,	of	material	that	slanders	or	libels	a	

person	or	organization	or	disparages	a	person's	or	organization's	goods,	products	
or	services;	

e. Oral	or	written	publication,	 in	any	manner,	of	material	 that	violates	a	person's	
right	of	privacy;	

f. The	use	of	another's	advertising	idea	in	your	"advertisement";	or	
g. Infringing	 upon	 another's	 copyright,	 trade	 dress	 or	 slogan	 in	 your	

"advertisement".”74	
	

This	coverage	is	significant	because	it	contains	language	that	could	potentially	provide	coverage	for	a	

third-party	privacy	breach	or	cyber	incident	related	to	a	Personal	or	Advertising	injury.	The	Fourth	Circuit	

Court	of	Appeals	thought	so	as	well	in	Travelers	Indemnity	vs.	Portal	Healthcare	Solutions.	This	case	was	a	

class	action	in	which	the	plaintiffs	alleged	that	Portal	Healthcare	Solutions	engaged	in	conduct	that	resulted	

in	medical	records	being	published	on	the	internet	for	4	months.75	The	court	ordered	Travelers	to	provide	

defense	and	indemnity	coverage	for	the	insured,	Portal	Healthcare,	arising	from	the	electronic	publication	of	

content	that	resulted	in	the	disclosure	of	personal	 information.76	 Even	though	experts	say	this	case	 is	an	

exception	 rather	 than	 the	norm,	depending	on	 the	policy	 language	and	endorsements,	 this	 type	of	event	

would	be	 covered	unless	 explicitly	 excluded.	 However,	 under	 this	 agreement,	 there	 is	 coverage	 only	 for	

intentional	publication,	not	for	negligent	disclosure	of	information.	Thus,	the	language	restricts	recovery	and	

generates	a	gap	in	this	area.	Furthermore,	there	is	only	coverage	for	actual	damages.	 There	is	no	coverage	for	

compliance	with	privacy	laws	or	investigations	resulting	from	this	intentional	act.	

Another	policy	that	could	be	interpreted	as	responding	to	a	cyber	incident	is	the	property	policy	under	

the	Electronic	Data	Protection	(“EDP”)	coverage.	This	EDP	coverage	provides	recovery	for	a	first-party	loss.	

	
73	Id.	at	6.	
74	Id.	at	15.	
75	Travelers	Indem.	Co.	of	Am.	v.	Portal	Healthcare	Sols.,	L.L.C.,	644	F.	App'x	245,	246	(4th	Cir.	2016).	
76Andrew	 	 G.	 	 Simpson,	 	 What	 	 to	 	 Know	 	 About	 	 Travelers’	 	 CGL	 	 Cyber	 	 Ruling,	 	 INSURANCE	 	 JOURNAL	 	 (May	 	 23,	 	 2016),	
https://www.insurancejournal.com/magazines/mag-features/2016/05/23/408580.html.	

http://www.insurancejournal.com/magazines/mag-features/2016/05/23/408580.html
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EDP	coverage	is	found	under	Inland	Marine	policies	and	refers	to	the	direct	damage	to	hardware,	media,	

software,	and	data.	The	language	found	in	EDP	coverage	is	similar	to	the	following:	

“We	will	pay	for	accidental	direct	loss	to:	
(1) The	 following	 types	of	 “computer	programs”	and	 “electronic	data”	 that	you	own,	 license	 from	
others,	lease	from	others,	or	rent	from	others:	

(a) “Computer	programs”	used	in	your	business	operations;	
(b) The	“electronic	data”	that	exists	in	“computer”	memory	or	on	“computer”	storage	media,	

used	in	your	business	operations;	
(2) That	portion	of	your	customers'	“electronic	data”	that	is	supplied	to	you	for	processing	or	other	
use	in	your	business	operations.	Coverage	for	customers'	“electronic	data”	is	limited	to	the	specific	
data	file(s)	containing	the	information	you	are	processing	or	using	in	your	business	operations.	
We	do	not	cover	any	property	you	lease	to	others,	rent	to	others	or	license	to	others.	We	do	not	cover	
“computer	 equipment”	 or	 removable	data	 storage	media	under	 this	Extension	Of	Coverage.	This	
coverage	extension	is	included	in	the	Limit	Of	Insurance	shown	on	the	Schedule	Page.	
Loss	does	not	 include	any	consequential	 loss	 except	 as	may	be	provided	 in	 the	optional	Loss	Of	
Income	And	Extra	Expense	coverage.”77	

The	first-party	recovery	is	limited	to	direct	physical	loss	of	hardware,	data,	or	media.	The	cause	of	loss	

which	activates	it	is	a	mechanical,	electrical,	or	magnetic	breakdown.	It	also	provides	coverage	for	business	

interruption	due	to	these	covered	causes	of	loss.	However,	EDP	does	not	extend	coverage	for	damage	to	the	

covered	equipment	caused	by	a	hack,	virus,	or	dishonesty	by	the	insured	or	their	D&Os.	Therefore,	recovery	

for	a	loss	arising	from	a	cyberattack,	rather	than	from	a	mechanical,	electrical,	or	magnetic	breakdown,	is	

available	only	under	cyber	insurance.	

Another	important	policy	under	which	a	claim	could	be	reported	for	a	cyber	breach	is	the	Crime	policy.	

The	Crime	policy	is	a	type	of	first-party	property	policy	that	provides	coverage	for	loss	of	money	or	other	

property	resulting	from	dishonest	or	fraudulent	acts.	Specifically,	this	Crime	policy	includes	coverage	for:	“(a)	

employee	dishonesty,	(b)	forgery	or	alteration,	(c)	money	and	securities,	(d)	money	orders	and	counterfeit,	

(e)	computer	fraud	and	funds	transfer	fraud,	and	(f)	kidnap,	ransom	and	extortion.”78	The	language	of	the	

Computer	Fraud	coverage	in	the	Crime	policy	is	the	following:	

“We	will	pay	for:	
(1) Loss	resulting	directly	from	a	fraudulent:	

a. Entry	of	"electronic	data"	or	"computer	program"	into;	or	
	
	
	
77	Camp's	Grocery,	Inc.	v.	State	Farm	Fire	&	Cas.	Co.,	No.	4:16-CV-0204-JEO,	2016	WL	6217161,	at	*3	(N.D.	Ala.	Oct.	25,	2016).	
78	 William	 Austin,	 Crime	 Insurance	 –	 The	 Other	 Property	 Policy,	 INMI	 (Mar.	 1,	 2009),	 https://www.irmi.com/articles/expert-	
commentary/crime-insurance-the-other-property-policy.	

http://www.irmi.com/articles/expert-
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b. Change	of	"electronic	data"	or	"computer	program"	within;	any	"computer	system"	
owned,	 leased	 or	 operated	 by	 you,	 provided	 the	 fraudulent	 entry	 or	 fraudulent	
change	causes,	with	regard	to	Paragraphs	6.a.(1)(a)	and	6.a.(1)(b):	

i. "Money",	 "securities"	 or	 "other	 property"	 to	 be	 transferred,	 paid	 or	
delivered;	or	

ii. Your	account	at	a	"financial	institution"	to	be	debited	or	deleted.	
(2) Loss	resulting	directly	from	a	"fraudulent	instruction"	directing	a	"financial	institution"	
to	debit	your	"transfer	account"	and	to	transfer,	pay	or	deliver	"money"	or	"securities"	from	
that	account.”79	

To	determine	which	policy	is	triggered	in	certain	cyber	events,	it	is	important	to	identify	the	cause	of	the	

breach	and	the	type	of	loss	incurred.	For	example,	in	Medidata	Solutions,	Inc.	v.	Federal	Insurance	Co.80,	the	

insured	filed	a	claim	under	its	Crime	policy	for	a	spoofing	incident	involving	the	company’s	email,	which	

resulted	in	an	employee	transferring	funds	to	an	outside	bank	account.81	 The	insurer	denied	coverage	for	this	

claim	arguing	“that	there	was	no	coverage	under	the	Computer	Fraud	coverage	because	the	emails	did	not	

require	access	to	Medidata’s	computer	system,	a	manipulation	of	those	computers,	or	input	of	fraudulent	

information.”82	 The	court	established	coverage	for	the	loss	under	the	Computer	Fraud	and	Funds	Transfer	

Fraud	coverages	of	the	Crime	policy.83	One	takeaway	from	this	recent	decision	is	that	“the	deceptive	process,	

as	well	as	the	exact	acts	undertaken	in	response	to	that	process,	appears	to	be	the	key	focus	of	the	courts.”84	

Another	particular	factor	that	is	addressed	in	this	case	is	the	human	resource	factor.	The	human	resource	

factor	can	create	a	cybersecurity	risk	due	to	employee	negligence	or	intentional	acts	to	steal	information	from	

the	company.	That	is	why	either	crime	insurance	or	cyber	insurance	may	respond,	depending	on	the	source	

of	the	cyber	breach.	

Insurance	experts	have	tried	to	differentiate	these	coverages:	Crime	covers	tangible	property	and	tangible	

loss,	while	cyber	first-party	insurance	covers	intangible	property	and	intangible	loss.85	However,	with	recent	

developments	and	technological	evolution,	these	definitions	are	beginning	to	blur.	

	
79	State	of	Ohio,	Department	of	Administrative	Services,	Crime	Insurance	Policy	(based	on	ISO	Commercial	Crime	Coverage	Form	CR	00	
26	 11	 15),	 OHIO.GOV	 (Nov.	 2025),	 https://dam.assets.ohio.gov/image/upload/das.ohio.gov/property-	
services/risk%20management/Crime%20Insurance%20Policy.pdf.	
80	Medidata	Sols.,	Inc.	v.	Fed.	Ins.	Co.,	268	F.2d	471	(2nd	Cir.	2018).	
81	Id.	
82	Margaret	A.	Reetz	et	al.,	Cyber	Risks:	Evolving	Threats,	Emerging	Coverages,	and	Ensuing	Case	Law,	122	PENN	ST.	L.	REV.	727,	747	(2018).	
83	Id.	
84	Id.	at	750.	
85	 Founder	 Shield,	 What’s	 the	 Difference	 Between	 Crime	 and	 Cyber	 Insurance?,	 FOUNDER	 SHIELD	 (last	 visited	 Mar.	 14,	 2026),	
https://foundershield.com/blog/crime-and-cyber-insurance/.	
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Meanwhile,	the	Beazley	cyber	policy	coverage	for	fraudulent	transfers	is	defined	as	follows:	

	
“Fraudulent	Instruction	means	the	transfer,	payment	or	delivery	of	Money	or	Securities	by	
an	 Insured	 as	 a	 result	 of	 fraudulent	 written,	 electronic,	 telegraphic,	 cable,	 teletype	 or	
telephone	 instructions	provided	by	 a	 third	party,	 that	 is	 intended	 to	mislead	 an	 Insured	
through	the	misrepresentation	of	a	material	fact	which	is	relied	upon	in	good	faith	by	such	
Insured.	

Funds	Transfer	Fraud	means	the	loss	of	Money	or	Securities	contained	in	a	Transfer	Account	
at	a	Financial	 Institution	resulting	 from	fraudulent	written,	electronic,	 telegraphic,	cable,	
teletype	or	telephone	instructions	by	a	third	party	issued	to	a	Financial	Institution	directing	
such	institution	to	transfer,	pay	or	deliver	Money	or	Securities	from	any	account	maintained	
by	 the	 Insured	 Organization	 at	 such	 institution,	 without	 the	 Insured	 Organization's	
knowledge	or	consent.”86	

Even	though	the	Crime	policy	provides	coverage	for	computer	and	fraudulent	transactions,	the	cyber	

policy	is	much	broader	and	includes	many	aspects	which	are	not	necessarily	covered	by	the	Crime	policy.	

Nonetheless,	not	all	cyber	policies	include	this	language,	and	an	adequate	analysis	of	the	current	insurance	

is	necessary	to	ensure	this	risk	is	adequately	covered.	If	there	is	an	uncovered	gap	in	this	risk,	it	could	lead	to	

a	significant	uncovered	loss	to	the	company.	

An	emerging	cyber	risk	that	could	be	covered	under	both	Crime	and	Cyber	insurance	is	a	cyber	incident	

involving	IoT.	 “IoT	devices	are	everywhere	in	the	workplace,	though	many	businesses	may	not	realize	it,	and	

each	 device	 is	 a	 potential	 security	 risk.	 Network-connected	 IoT	 devices,	 such	 as	 conferencing	 systems,	

security	 cameras,	 printers,	 and	 building-automation	 sensors	 and	 controls,	 can	 easily	 outnumber	 the	

organization’s	managed	IT	assets.87	 A	breach	in	an	IoT	device	could	result	in	ransom	and	kidnapping	using	

surveillance	and	restricting	liberty	until	money	is	paid.	It	could	result	in	computer	fraud	by	hacking	a	laptop's	

webcam.	 It	 could	also	 result	 in	 a	privacy	breach	by	 illegally	monitoring	employees	or	 customers	or	 even	

accessing	private	information.	Therefore,	if	an	insurer	wants	to	limit	the	type	of	recovery,	it	must	explicitly	

exclude	that	type	of	recovery.	

	
	
	

	
86	Beazley,	Media	Tech	Insurance	Policy	8	(Feb.	2019),	https://www.beazley.com/globalassets/product-documents/policy-form/beazley-	
media-tech-policy-us.pdf.	
87	Aon	plc,	Aon	Cyber	Security	Risk	Report:	What’s	Now	and	What’s	Next	4,	8	(Feb.	2019),	https://www.aon.com/getmedia/4c27b255-	
c1d0-412f-b861-34c5cc14e604/Aon_2019-Cyber-Security-Risk-Report.aspx.	

http://www.beazley.com/globalassets/product-documents/policy-form/beazley-
http://www.aon.com/getmedia/4c27b255-
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A	type	of	claim	that	has	been	discussed	previously	is	the	D&O	management	liability	claim	for	breach	of	

the	fiduciary	duty	of	care	and	due	diligence,	arising	from	failure	to	take	adequate	measures	to	implement	a	

cybersecurity	program.	Part	of	an	adequate	cybersecurity	program	includes	appropriate	coverage	for	a	type	

of	loss	in	the	event	of	a	cyber	incident.	As	previously	stated,	the	D&O	coverage	is	very	broad,	and	this	type	of	

claim	could	be	covered	unless	a	specific	exclusion	is	applied.	 “So	far,	neither	the	courts	nor	commentators	

have	reached	a	consensus	on	how	D&O	policies	should	be	interpreted.	This	is	because	such	agreements,	on	

which	 so	much	 is	at	 stake,	are	ambiguously	written.”88	 However,	 language	 limiting	coverage,	 such	as	an	

exclusion	for	invasion	of	privacy	or	breach	of	contract,	could	serve	as	a	legitimate	basis	for	D&O	insurers	to	

avoid	paying	claims	arising	from	cyber	incidents.	As	cyber	claims	continue	to	rise,	insurance	companies	are	

looking	for	ways	to	limit	coverage	while	not	affecting	the	current	book	of	business.	

An	interesting	issue	that	could	shape	how	insurers	respond	to	D&O	insurance	for	cyber	claims	is	the	

timing	 of	 the	 claim	 notification.	 D&O	 policies	 have	 the	 particularity	 of	 having	 a	 retroactive	 date.89	 A	

retroactive	date	bars	coverage	for	wrongful	acts,	as	defined	in	the	policy,	that	occur	before	a	specific	date.	

This	policy	condition	is	particularly	significant	in	cyber	incidents	because	breaches	often	go	undetected	for	

extended	periods,	and	companies	may	take	years	to	discover	and	report	them.	

Another	basis	 for	excluding	cyber	 incidents	 from	D&O	 liability	 is	 the	 “failure	 to	maintain	 insurance”	

exclusion.	The	exclusion	language	is	similar	to	the	following:	

“The	Insurer	shall	not	be	liable	to	make	any	payment	for	Loss	in	connection	with	any	Claim	
made	against	an	Insured	...	alleging,	arising	out	of,	based	upon	or	attributable	to	any	failure	
or	omission	on	the	part	of	any	Insured	to	effect	or	maintain	adequate	insurance.”90	

This	exclusion	outlines	the	need	for	adequate	cyber	insurance	in	the	event	of	a	cyber	breach.	 If	there	is	

a	cyber	breach	and	the	insured	has	a	D&O	policy	but	not	a	cyber	policy,	the	D&O	policy	would	not	cover	

D&O	management	liability	arising	from	the	failure	to	have	cyber	insurance	and	the	resulting	financial	loss.	

	
88	James	W.	Hubbell,	Emerging	Issues	In	Directors'	And	Officers’	Liability	Insurance	Coverage,	17	COLO.	LAW.	1031	(1988);	see	generally	
Oettle	&	Howard,	D&O	Insurance:	Judicially	Transforming	a	‘Duty	to	Pay’	Policy	into	a	‘Duty	to	Defend’	Policy,	22	TORT	&	INS.	L.J.	337	
(1987);	Johnston,	Corporate	Indemnification	and	Liability	Insurance	for	Directors	and	Officers,	33	BUS.	LAWYER	1993	(1978).	
89	Robert	D.	Chesler	&	Lisa	M.	Campisi,	The	ABCs	of	D&O	Coverage,	211	N.J.	LAW.	23,	24	(Oct.	2001).	
90Kevin	 M.	 LaCroix,	 Executive	 Protection:	 D&O	 Insurance	 Policy	 Exclusions,	 THE	 D&O	 DIARY	 (Oct.	 19,	 2010),	
https://www.dandodiary.com/2010/10/articles/d-o-insurance/executive-protection-do-insurance-policy-exclusions/.	

http://www.dandodiary.com/2010/10/articles/d-o-insurance/executive-protection-do-insurance-policy-exclusions/
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This	 exclusion	 could	 also	 serve	 as	 a	 loss-control	 alternative;	 to	 activate	 the	 D&O	 insurance,	 the	 cyber	

insurance	must	be	activated	as	well.	Therefore,	there	is	a	gap	in	insurance	if	a	company	has	D&O	but	not	

cyber	liability.	

Finally,	one	of	the	most	protected	assets	of	a	corporation	is	the	proprietary	information	and	trade	secrets.	

If	a	cyber	breach	compromises	information,	a	company	can	lose	its	most	important	assets.	 Unfortunately,	

insurance	cannot	give	back	the	loss	of	proprietary	information.	 Alternative	risk	management	is	necessary	to	

avoid	this	loss.	 Finally,	the	damage	to	the	brand	from	a	cyber	breach	cannot	be	undone	either.	 The	loss	of	

public	faith	and	brand	damage	may	sometimes	mean	the	end	of	the	business,	no	matter	how	much	insurance	

is	acquired.	

III. Conclusion	

There	 is	 not	 one	 single	 form	 of	 protection	 against	 cyber	 risks.	 When	 it	 comes	 to	 adequately	

implementing	a	cybersecurity	program,	companies	must	be	just	as	meticulous	as	they	are	in	protecting	their	

tangible	assets	from	risk.	Ultimately,	failure	to	act	can	result	in	serious	financial	loss.	Corporate	risk	is	not	

what	it	was	20	years	ago.	Corporations	were	worried	about	planes	flying	so	low	that	they	could	see	how	they	

were	manufacturing	products	and	steal	their	business	plans.	Corporate	espionage	meant	having	an	infiltrated	

competitor	 on	 the	 payroll.	 The	 distribution	 of	 private	 information	meant	 publishing	 information	 in	 the	

media.	 Nowadays,	social	media	runs	the	everyday	life	of	the	public	and	businesses.	An	employee	can	work	

from	home	on	their	cellphone	without	touching	the	computer.	Admittedly,	conducting	business	is	easier	but	

riskier.	Information	from	customers	or	vendors	is	uploaded	to	an	internal	system	for	easier	access.	However,	

greater	accessibility	also	increases	risk.	

Initially,	 corporate	officials	 and	D&Os	were	worried	 about	 complying	with	 their	 fiduciary	duties	 and	

protecting	the	company.	 As	new	risks	evolved,	those	duties	grew	as	well.	Now,	as	cyber	breaches	continue	to	

occur,	D&Os	have	the	responsibility	to	protect	their	companies	from	them	while	advancing	their	technology	

and	expanding	public	access.	 It	is	not	a	simple	task,	but	it	must	be	carefully	addressed.	 As	claims	continue	to	

be	filed	for	cyber	breaches,	regulatory	agencies	will	want	to	penalize	the	companies	that	fail	to	protect	the	

public.	



BUSINESS	LAW	JOURNAL	 VOL.	XVII	 	 	 51	

In	response	to	these	emerging	risks,	the	insurance	industry	has	offered	various	options	to	help	companies	

protect	their	assets.	 However,	there	are	many	risks	and	equally	as	many	insurance	policies,	and	whether	a	

policy	responds	depends	on	the	specific	risk	involved.	Nonetheless,	not	every	risk	is	insurable,	and	insurance	

only	covers	financial	loss	up	to	the	policy’s	limit.	

Finally,	as	cyber	risks	continue	to	evolve	and	new	types	of	breaches	emerge,	companies	must	be	prepared	

to	address	them	effectively.	 Time	is	key	to	keeping	the	brand	intact	and	maintaining	business	operations.	

While	corporate	officials	may	not	always	have	the	answer,	their	risk	management	programs	will	determine	

whether	they	recover	from	a	cyber	incident	or	close	their	doors	forever.	
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Introducción	

En	el	litigio	corporativo,	el	interdicto	estatutario—o	interdicto	legislativo	(statutory	injunction)—se	

emplea	 con	 frecuencia	 como	mecanismo	 de	 acceso	 al	 foro	 judicial	 para	 la	 obtención	 de	 remedios.	 Este	

mecanismo	procesal,	por	su	carácter	de	interdicto,	viabiliza	la	consideración	judicial	acelerada	de	la	solicitud	

presentada.	He	aquí	su	atractivo	principal.	

Nuestra	 legislación	 corporativa	 prevé,	 entre	 sus	 disposiciones,	 tres	 mecanismos	 principales	 de	

naturaleza	 interdictal.	 Estos	 están	 regulados	 en	 los	 artículos	 7.01(D),	 7.10	 y	 7.15	 de	 la	 Ley	 General	 de	

Corporaciones	de	2009.	Estos	interdictos,	como	un	caballo	de	Troya,	abren	camino	a	una	batalla	ulterior	entre	

los	accionistas	y	la	corporación	en	la	que	han	invertido	su	capital.	
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Cada	uno	de	estos	interdictos	está	sujeto	a	una	regulación	específica	que	debe	atenderse	y	cumplirse	

para	utilizarlos	con	eficacia.	En	este	escrito,	examinamos	estas	tres	modalidades	de	interdictos	corporativos,	

junto	con	los	desarrollos	jurisprudenciales	que	los	han	interpretado.	

Nuestro	escrito	inicia	con	un	análisis	de	los	rasgos	particulares	de	la	figura	de	la	corporación	que	

justifican	 y	 hacen	 necesario	 este	 tipo	 de	 remedio	 interdictal.	 Luego,	 examinamos	 las	 exigencias	 legales	

relativas	a	su	uso	y	 las	 interpretaciones	 judiciales	pertinentes.	Este	examen	se	complementa	con	nuestras	

observaciones,	críticas	y	recomendaciones.	

I. Justificación	de	los	interdictos	en	el	contexto	del	modelo	clásico	de	gobernanza	
corporativa	

Uno	de	los	rasgos	característicos	de	la	figura	de	la	corporación	es	la	posición	dominante	que,	en	este	

arreglo,	ocupa	 la	 junta	de	directores.	 Las	personas	que	 invierten	y	aportan	capital	a	una	corporación,	en	

calidad	de	accionistas,	adquieren	un	conjunto	de	derechos	fundamentales.	Entre	estos	derechos	se	destacan:	

el	 voto,	 la	 participación	 en	 las	 ganancias	 de	 la	 empresa	mediante	 el	 recibo	de	dividendos,	 el	 acceso	 a	 la	

información	sobre	la	empresa	y	la	posibilidad	de	vender	y	disponer	libremente	de	las	acciones.1	

Los	accionistas,	sin	embargo,	no	participan	directamente	en	el	manejo	y	la	dirección	de	la	entidad.	

Esta	responsabilidad	recae,	por	disposición	de	la	ley,	sobre	la	junta	de	directores,	a	la	que	la	Ley	General	de	

Corporaciones	reconoce	y	designa	como	el	organismo	rector	de	la	corporación.	2	La	concesión	de	tal	autoridad	

a	la	junta	de	directores	implica	su	negación	a	los	accionistas.	 El	arreglo	de	gobernanza	corporativa	establece,	

de	esta	manera,	la	separación	entre	el	control	operacional	de	los	asuntos	de	la	entidad	y	la	tenencia	de	 un	

interés	 propietario	 en	 la	misma.	 Esta	 bifurcación	 o	 deslinde	 de	 injerencias	 entre	 el	 control	 y	 la	

	
	

*	Catedrático	de	la	Escuela	de	Derecho	de	la	Universidad	de	Puerto	Rico.	El	Profesor	enseña	los	cursos	de	Procedimiento	Civil,	Sociedades	
y	 Corporaciones,	 Derecho	 Tributario,	 Derecho	 de	 Emprendedores,	 Contratos	 Mercantiles	 e	 Instrumentos	 negociables,	 Prácticas	
Restrictivas	de	la	Competencia	(Antitrust)	y	un	Seminario	sobre	Organizaciones	Sin	Fines	de	Lucro.	Los	autores	reconocen	y	agradecen	
la	ayuda	en	la	investigación	de	este	escrito	a	Génesis	Cabrera	Aldarondo.	
**	Estudiante	de	tercer	año,	Editora	Asociada	del	Business	Law	Journal	de	la	Universidad	de	Puerto	Rico	y	asistente	de	investigación	del	
profesor	Carlos	E.	Díaz	Olivo.	
1	Otros	derechos	que	ordinariamente	confiere	una	acción	de	capital	incluyen:	(iv)	el	derecho	a	solicitar	una	orden	para	la	celebración	de	
la	reunión	anual	al	amparo	de	la	sección	211(c),	cuando	la	corporación	no	la	ha	celebrado	dentro	de	los	últimos	trece	meses	o	cuando	no	
se	ha	obtenido	consentimiento	escrito	en	su	lugar;	(v)	el	derecho	a	solicitar	una	determinación	sobre	la	validez	de	la	designación	de	
directores	u	oficiales	al	amparo	de	sección	225;	(vi)	el	derecho	a	solicitar	una	determinación	sobre	la	validez	de	cualquier	votación	de	
accionistas;	(vii)	el	derecho	a	solicitar	la	designación	de	un	administrador	o	síndico	bajo	las	secciones	226	or	291;	y	(viii)	el	derecho	a	
demandar	para	hacer	valer	otras	disposiciones	de	la	ley	DGCL.	La	ley	también	reconoce	de	manera	indirecta	el	derecho	de	demandar	
por	violaciones	a	deberes	fiduciarios.	Véase	8	Del.	C.	§§	102(b)(7),	327;	Colón	v.	Bumble,	Inc.,	305	A.3d	352	(Del.	2023).	
2	Si	bien	los	accionistas	no	tienen	a	su	cargo	la	administración	de	la	corporación,	sí	tienen	injerencia	en	la	selección	del	cuerpo	directivo,	
pues	son	estos	quienes	mediante	el	ejercicio	de	su	derecho	al	voto	eligen	a	la	junta.	
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titularidad,	 lejos	 de	 considerarse	 una	 desventaja,	 constituye	 uno	 de	 los	 principales	 atractivos	 del	 arreglo	

corporativo.	

El	arreglo	corporativo	provee	un	instrumento	para	promover	la	aportación	de	capital	de	distintos	

inversores	interesados	en	obtener	rendimientos	adecuados	y	conmensurables	con	su	inversión,	sin	tener	que	

inmiscuirse	ni	asumir	la	responsabilidad	de	la	gerencia	de	la	empresa.	De	esta	manera,	los	inversores	pueden	

concentrarse	en	el	desarrollo	de	otras	iniciativas,	ya	sean	personales	o	económicas,	con	la	confianza	de	que	

un	grupo	gerencial,	profesional	y	especializado	estará	a	cargo	de	la	administración	de	la	empresa.	

La	situación	de	 los	accionistas	en	 la	corporación	guarda	cierta	similitud	con	 la	de	 los	acreedores.	

Tanto	los	acreedores	como	los	accionistas	contribuyen	a	la	financiación	de	la	entidad	al	aportar	capital	para	

el	desarrollo	de	sus	actividades.	Ambos,	por	el	riesgo	que	asumen,	esperan	un	rendimiento:	los	acreedores,	

intereses;	los	accionistas,	dividendos.	 Si	bien	el	nivel	de	riesgo	entre	uno	y	otro	es	distinto—siendo	menor	el	

de	los	acreedores,	pues	tienen	prioridad	en	el	cobro	de	su	acreencia—ambos	comparten	una	relación	con	la	

empresa	de	naturaleza	económica	o	capitalista.	Lo	fundamental,	para	sus	respectivos	intereses,	 es	que	las	

personas	a	cargo	de	la	administración	logren	que	la	entidad	genere	los	réditos	que	permitan	el	pago	de	los	

rendimientos	correspondientes.	

El	arreglo	corporativo	también	facilita	que,	cuando	no	 le	 interese	continuar	atado	a	 la	empresa	o	

necesite	liquidez,	un	accionista	pueda	disponer	de	sus	acciones	vendiéndolas	o	transfiriéndolas	libremente	

en	el	mercado	a	quien	le	interese	adquirirlas.	Así,	cuando	un	accionista	decida	desvincularse,	la	corporación	

continuará	con	el	desarrollo	normal	de	las	operaciones	para	las	que	se	organizó,	junto	con	los	accionistas	que	

no	dispusieron	de	sus	acciones	y	con	aquellas	personas	que	adquirieron	la	participación	del	accionista	saliente	

y	advinieron	a	la	condición	de	accionistas.3	 Sin	embargo,	es	importante	señalar	que	este	principio	de	libre	

transferibilidad	no	es	absoluto.	La	Ley	General	de	Corporaciones	permite	imponer	restricciones	válidas	al	

	
3	 Es	 posible	 que	 un	 grupo	 de	 personas	 que	 interesa	 organizarse	 como	 corporación	 para	 efectos	 de	 adquirir	 la	 protección	 de	 la	
responsabilidad	limitada	que	ofrece	este	arreglo,	interese	también	participar	activamente	de	la	dirección	de	la	empresa	y	mantener	la	
tenencia	de	 las	 acciones	de	 la	 corporación	en	un	grupo	 limitado	de	personas,	de	modo	 tal	 que	 las	 acciones	no	puedan	 transferirse	
libremente	al	mercado.	Las	personas	con	estas	motivaciones	deben	ocuparse,	al	momento	de	tramitar	la	incorporación	de	la	entidad,	de	
hacer	una	elección	expresa	en	su	certificado	de	incorporación	como	corporación	de	individuos	al	amparo	del	capítulo	XIV	de	la	Ley	
General	de	Corporaciones	de	2009.	Si	no	se	hiciere	tal	selección,	la	entidad	se	tratará	como	una	corporación	clásica	o	regular	sujeta	a	la	
regulación	corporativa	tradicional,	independientemente	del	número	de	accionistas	con	que	cuente.	Véase	Nixon	v.	Blackwell,	626	A.2d	
1366	(1993).	
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traspaso	de	acciones,	siempre	que	estén	consignadas	por	escrito	y	notificadas	de	forma	conspicua.	Dichas	

restricciones	 pueden	 incluir	 derechos	 de	 tanteo,	 obligaciones	 de	 compra	 o	 venta,	 requisitos	 de	

consentimiento	previo	por	parte	de	la	corporación	o	de	los	demás	accionistas,	y	prohibiciones	de	transferir	a	

ciertas	personas	o	clases	de	personas.4	

La	administración	de	la	corporación,	en	la	ejecución	de	la	encomienda	delegada	y	para	cumplir	con	

las	expectativas	 legítimas	de	 los	acreedores	y	accionistas,	necesita	contar	con	autoridad	y	discreción	para	

desempeñar	su	labor.	Como	mencionamos,	esa	autoridad	y	posición	privilegiada	del	cuerpo	directivo	en	el	

arreglo	corporativo	se	establecen	expresamente	en	el	artículo	4.01(A)	de	la	Ley	General	de	Corporaciones	de	

2009,	donde	se	dispone	que	la	junta	de	directores	tendrá	a	su	cargo	la	dirección	de	la	corporación.	 La	posición	

dominante	 de	 la	 junta	 de	 directores	 en	 la	 estructura	 corporativa	 se	 afianza	 mediante	 la	 regla	 de	

discrecionalidad,	 o	 del	 juicio	 comercial,	 en	 inglés,	 business	 judgment	 rule.	 Esta	 norma	 de	 desarrollo	

jurisprudencial	establece	como	supuesto	básico	la	deferencia	y	el	respeto	a	las	decisiones	tomadas	por	los	

directivos	y	demás	funcionarios	de	la	corporación.5	Esto	significa	que	los	tribunales,	de	ordinario,	no	llevarán	

a	cabo	una	segunda	evaluación	o	juicio	valorativo	adicional	sobre	las	determinaciones	tomadas	por	la	junta	

de	directores.	 Con	esta	política	de	abstención,	los	tribunales	evitan	convertirse	en	un	organismo	apelativo	de	

la	 junta	 de	 directores	 o,	 lo	 que	 sería	 más	 problemático,	 en	 una	 especie	 de	 organismo	 administrativo	 y	

regulatorio	de	la	actividad	corporativa.6	A	pesar	de	la	deferencia	conferida	por	la	regla	de	discrecionalidad,	

esta	no	protege	el	juicio	de	los	directores	ejercido	de	forma	arbitraria	o	caprichosa.7	

La	delegación	de	funciones	administrativas	en	la	junta	de	directores	conlleva	el	riesgo	de	que	estos	

funcionarios	antepongan	sus	intereses	personales	a	los	de	la	entidad	y	de	sus	accionistas.	 Esto	es	lo	que	en	

inglés	se	denomina	agency	cost	o	riesgo	de	delegación.	 Para	los	accionistas,	tal	eventualidad	puede	conllevar	

efectos	severos,	pues	son	ellos	quienes	invierten	y	arriesgan	capital	en	la	empresa.	

Como	medida	cautelar	ante	tal	riesgo,	la	jurisprudencia	y,	posteriormente,	la	legislación	corporativa	

desarrollaron	y	adoptaron	controles	para	prevenir	excesos	por	parte	de	los	funcionarios	de	la	corporación.	El	

	
4	Ley	General	de	Corporaciones	de	Puerto	Rico,	Ley	Núm.	164-2009,	art.	6.02,	14	LPRA	§	3622	(2024).	
5	14	LPRA	§	3563.	
6	Shlensky	v.	Wrigley,	95	Ill.	App.	2d	173,	177,	237	N.E.2d	776,	778	(Ill.	App.	Ct.	1968).	
7	Id.	en	la	pág.	183.	
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más	importante	de	estos	controles	es	la	imposición	de	obligaciones	de	naturaleza	fiduciaria	a	los	directores	y	

oficiales.	Esta	obligación	fiduciaria,	aunque	inicialmente	de	origen	jurisprudencial,	ha	sido	codificada	en	la	

legislación	corporativa	moderna.8	En	un	principio,	 los	 tribunales	estadounidenses	 importaron	normas	del	

derecho	sobre	fideicomisos	y	las	incorporaron	al	derecho	corporativo.	El	fundamento	de	esta	adopción	es	que	

los	directivos	de	la	corporación,	al	igual	que	los	fiduciarios	de	un	fideicomiso,	tienen	a	su	cargo	el	manejo	y	

la	 administración	 de	 bienes	 ajenos.9	 Este	 deber	 u	 obligación	 fiduciaria	 comprende,	 concretamente,	 una	

obligación	de	diligencia	y	otra	de	lealtad.10	

Mediante	la	imposición	de	deberes	fiduciarios,	el	derecho	corporativo	intenta	equilibrar	y	armonizar,	

de	un	lado,	el	principio	de	respeto	y	deferencia	al	juicio	de	la	junta	de	directores,	como	organismo	rector	de	

la	corporación,	y,	del	otro,	contrarrestar	el	riesgo	de	excesos	por	parte	de	estos	funcionarios.11	Este	sistema	de	

contrapesos	 opera	 con	 efectividad	 en	 la	medida	 en	 que	 se	 tenga	 conocimiento	 de	 lo	 que	 acontece	 en	 la	

corporación	y	del	desempeño	de	 sus	 funcionarios.	El	problema	es	que	 los	accionistas,	 salvo	que	 también	

sirvan	como	directores	y	oficiales,	no	participan	en	la	administración	de	la	corporación.	

En	protección	del	interés	de	los	accionistas	sobre	la	entidad,	la	Ley	General	de	Corporaciones	cuenta	con	

una	tríada	de	remedios	interdictales.	Estos	remedios	se	establecen	en	los	artículos	7.01(D),12	 7.1013	 y	7.1514	 de	

la	Ley	General	de	Corporaciones	de	2009.	 En	los	mismos,	la	legislación	corporativa	identifica	una	serie	de	

conductas	 que,	 de	 estar	 presentes,	 se	 consideran	 daños	 significativos	 al	 interés	 del	 accionista,	 lo	 que	 le	

permitirá	solicitar	y	obtener	una	acción	inmediata	del	tribunal	para	remediarlos.	

A. Naturaleza	y	función	de	las	acciones	interdictales	
El	interdicto,	o	injunction,	constituye	un	remedio	de	equidad	mediante	el	cual	un	tribunal	puede	ordenar	

o	prohibir	la	realización	de	ciertos	actos	con	el	propósito	de	prevenir	un	daño	inminente	o	preservar	el	estado	

de	las	cosas	mientras	se	adjudica	la	controversia	principal.15	La	jurisprudencia	ha	reiterado	que	este	remedio	

	
8	14	LPRA	§	3563	(2024);	14	LPRA	§	3564	(2024).	
9	Véase	Smith	v.	Prattville	Mfg.	Co.,	29	Ala.	503,	507	(Ala.	1857);	Hodges	v.	New	Eng.	Screw	Co.,	53	Am.	Dec.	624,	652	(R.I.	1850);	Percy	v.	
Millaudon,	8	Mart.	(n.s.)	68,	73–74	(La.	1829).	
10	Smith	v.	Van	Gorkom,	488	A.2d	858	(Del.	1985);	Rivera	Sanfeliz	v.	Jta.	Dir.	FirstBank,	193	DPR	38,	52	(2015).	
11	CARLOS	E.	DÍAZ	OLIVO,	CORPORACIONES:	TRATADO	SOBRE	DERECHO	CORPORATIVO	203	(2021).	
12	14	LPRA	§	3641(d)	(2024).	
13	14	LPRA	§	3650	(2024).	
14	14	LPRA	§	3655	(2024).	
15	CÓD.	ENJ.	CIV.	PR	art.	675,	32	LPRA	§	3421	(2025).	
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extraordinario	se	caracteriza	por	su	perentoriedad:	está	dirigido	a	evitar	un	daño	irreparable	e	inminente	o	a	

restablecer	el	régimen	de	ley	conculcado	por	la	conducta	opresiva,	ilegal	o	violenta	del	transgresor	del	orden	

jurídico.16	La	irreparabilidad	del	daño	se	desprende	de	que	las	acciones	judiciales	ordinarias	no	ofrecen	una	

solución	efectiva	ante	la	naturaleza	del	daño	que	se	pretende	evitar.	No	obstante,	la	alegación	del	daño,	por	

sí	sola,	no	abre	automáticamente	paso	a	la	expedición	del	interdicto.	El	solicitante	debe	cumplir	con	una	serie	

de	exigencias	que	el	ordenamiento	impone	para	que	su	solicitud	proceda.17	El	remedio	es	dinámico,	pues,	de	

ordinario,	los	tribunales	conservan	jurisdicción	continua	para	dejarlo	sin	efecto	o	modificarlo	conforme	a	las	

circunstancias.18	

En	nuestra	jurisdicción,	la	figura	del	interdicto	está	regulada	por	la	Regla	57	de	Procedimiento	Civil	de	

2009	y	los	artículos	675	a	678	del	Código	de	Enjuiciamiento	Civil	de	1933.	Estas	disposiciones	imponen	varios	

requisitos	para	su	expedición,	entre	los	cuales	figuran	la	demostración	del	derecho	del	solicitante	al	remedio;	

que	la	comisión	o	continuación	del	acto	impugnado	causará	daños	inmediatos,	sustanciales	o	irreparables;	

que	una	compensación	pecuniaria	no	proporcionaría	un	remedio	adecuado;	y	que	la	orden	es	necesaria	para	

evitar	una	multiplicidad	de	procedimientos	o	para	hacer	efectiva	la	jurisdicción	del	tribunal.19	Asimismo,	la	

Regla	57.3	dispone	que	el	tribunal	debe	evaluar	criterios	tales	como	la	probabilidad	de	éxito	en	los	méritos,	la	

irreparabilidad	del	daño,	el	 impacto	sobre	el	 interés	público	y	 la	diligencia	y	buena	 fe	del	promovente	al	

evaluar	la	procedencia	del	remedio.20	Estos	factores	no	constituyen	requisitos	absolutos,	sino	directrices	que	

orientan	al	 tribunal	al	decidir	si	 la	evidencia	presentada	 justifica	 la	expedición	del	recurso.21	De	esta	base	

normativa	 general	 surge	 la	 distinción	 doctrinal	 entre	 el	 interdicto	 clásico	 o	 tradicional	 y	 el	 interdicto	

estatutario	o	legislativo.	

B. Interdicto	legislativo	o	estatutario	
Existen	ciertas	conductas	que	atentan	contra	normas	importantes	de	política	pública,	cuya	transgresión	

la	Asamblea	Legislativa	 considera	que	debe	 ser	 objeto	de	 atención	 judicial	 inmediata.	 Para	 este	 tipo	de	

	

	
16	Peña	v.	Federación	de	Esgrima	de	PR,	108	DPR	147,	154	(1978).	
17	PR	Tel.	Co.	v.	Tribunal	Superior,	103	DPR	200,	202	(1975).	
18	Noriega	Rodríguez	v.	Hernández	Colón,	130	DPR	919,	932	(1992).	
19	32	LPRA	§	3423	(2025).	
20	R.P.	CIV.	57.3,	32	LPRA	Ap.	V,	R.	57.3	(2021).	
21	Next	Step	Med.	v.	Bromedicon,	190	DPR	474,	487	(2014).	
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transgresión	el	 legislador	provee,	mediante	 ley	especial,	un	 remedio	 judicial	 expedito	para	erradicar	o,	 al	

menos,	contener	los	daños	que	de	esta	infracción	se	deriven.	 A	este	tipo	de	acción	interdictal	se	le	denomina	

interdicto	estatutario	o	legislativo.	

Al	 atender	 solicitudes	 de	 interdictos,	 el	 Tribunal	 Supremo	 ha	 reconocido	 la	 distinción	 entre	 las	

modalidades	 	 clásica	 	 y	 	 legislativa.	 	 En	Pueblo	 	 v.	 	 A.	 	 Roig	 	 Sucrs.,	 	 el	 	 Tribunal	 	 estableció	 	 que	

el	injunction	estatutario	“no	se	trata	de	un	injunction	bajo	la	jurisdicción	de	equidad	del	tribunal,	sino	de	uno	

autorizado	 por	 el	 estatuto”,	 cuya	 concesión	 depende	 únicamente	 de	 comprobar	 una	 violación	 legal,	 “sin	

requerir	 alegación	 ni	 prueba	 de	 daños	 irreparables”.	22	Así,	 se	 estableció	 una	 diferencia	 esencial	 entre	 el	

injunction	clásico,	que	depende	del	juicio	equitativo	del	tribunal,	y	el	injunction	estatutario,	cuyo	fundamento	

y	 alcance	 se	delimitan	por	 el	 texto	 y	 el	 propósito	de	 la	 legislación	 aplicable.	 Posteriormente,	 el	Tribunal	

reafirmó	la	pertinencia	del	historial	legislativo	y	de	la	intención	del	legislador	en	la	interpretación	de	este	tipo	

de	remedio.23	Al	evaluar	la	concesión	de	un	interdicto	al	amparo	de	una	ley	especial,	el	Tribunal	examinó	la	

política	pública	detrás	de	 la	medida	y	 reconoció	que	el	propósito	 legislativo	debe	guiar	 el	 ejercicio	 de	 la	

discreción	judicial.	El	primer	paso	del	análisis	judicial	es	verificar	si	la	situación	planteada	está	cobijada	por	el	

marco	legal	que	autoriza	el	interdicto,	ya	que	se	ha	sostenido	que	el	elemento	determinante	es	si	el	remedio	

solicitado	cumple	con	las	disposiciones	y	exigencias	del	estatuto.24	

En	Next	Step	Med.	v.	Bromedicon,	el	Tribunal	Supremo	explicó	que	este	tipo	de	injunction	“requiere	

un	 tratamiento	 especial,	 enmarcado	 en	 un	 examen	 o	 escrutinio	 judicial	más	 acotado”,	 pues	 su	 finalidad	

principal	“es	prevenir	infracciones	a	las	disposiciones	de	la	ley	y	proteger	la	política	pública	que	el	estatuto	

está	 llamado	 a	 implantar”.	 25	 El	 Tribunal	 aclaró	 que	 la	 petición	 de	 un	 interdicto	 estatutario	 “no	 debe	

examinarse	 	 rigurosamente	 	 al	 	 amparo	 	 de	 	 los	 	 requisitos	 	 establecidos	 	 para	 	 la	 	 concesión	

del	injunction	preliminar	clásico”,	ya	que	su	expedición	responde	a	consideraciones	distintas.26	Esta	doctrina	

fue	reiterada	en	Billboard	BG,	LLC	v.	Out	of	Home	Media,	LLC,	donde	el	Tribunal	sostuvo	que	el	injunction	

	

	
22	Pueblo	v.	A.	Roig,	Sucrs.,	S.	en	C.,	63	DPR	18,	38–39	(1944).	
23	A.R.P.E.	v.	Rodríguez,	127	DPR	793,	807–08	(1991).	
24	Cobos	Liccia	v.	DeJean	Packing	Co.,	124	DPR	896,	903	(1989).	
25	Next	Step	Med.	v.	Bromedicon,	190	DPR	474,	497	(2014).	
26	Id.	
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estatutario	 “es	 distinto	 e	 independiente	 del	 injunction	 tradicional,	 pues	 generalmente	 está	 exento	 de	 las	

exigencias	legales	rigurosas	que	rigen	al	segundo”,	dado	que	“no	se	requiere	alegación	ni	prueba	de	daños	

irreparables,	sino	únicamente	la	determinación	de	que	la	parte	demandada	ha	violado	las	disposiciones	de	la	

ley”.	 27	 En	 este	 tipo	 de	 acción,	 el	 daño	 irreparable	 se	 presume,	 pues	 el	 legislador	 lo	 ha	 reconocido	

implícitamente	al	disponer	el	mecanismo	interdictal	en	la	ley.	

Sin	embargo,	el	hecho	de	que	el	injunction	estatutario	reciba	un	tratamiento	particular,	distinto	del	

clásico,	 no	 implica	que	 la	naturaleza	 jurídica	del	 remedio	deje	de	 ser	 relevante.	 El	Tribunal	 Supremo	ha	

enfatizado	que	el	remedio	interdictal	“se	caracteriza	por	su	perentoriedad”	y	que	su	eficacia	“descansa	en	su	

naturaleza	sumaria	y	en	su	pronta	ejecución”.28	Esta	comprensión	general	de	la	figura	como	un	mecanismo	

inmediato	 destinado	 a	 atender	 situaciones	 urgentes	 y	 a	 impedir	 la	 continuación	 de	 una	 infracción	 al	

ordenamiento	jurídico	también	permea	el	análisis	de	los	remedios	estatutarios.	

El	Tribunal	de	Apelaciones	ha	expresado	que	un	interdicto	creado	por	ley	no	está	cimentado	en	la	

doctrina	de	equidad29	y,	por	ende,	no	activa	defensas	estrictamente	equitativas,	como	las	doctrinas	de	incuria	

o	estoppel.	Esto	no	debe	significar	que	el	promovente	quede	liberado	de	la	exigencia	de	actuar	con	diligencia,	

ya	que	 la	perentoriedad	no	surge	de	 la	equidad,	sino	de	 la	esencia	misma	del	 interdicto.	Permitir	que	un	

promovente	demore	injustificadamente	la	presentación	del	recurso,	incluso	en	ausencia	de	daño	irreparable	

o	de	un	término	prescriptivo,	 frustraría	su	función	preventiva	 inmediata	y	expondría	a	 la	corporación	y	a	

terceros	a	un	estado	de	incertidumbre	incompatible	con	la	estructura	sumaria	del	mecanismo.	

En	el	contexto	de	la	Ley	General	de	Corporaciones,	los	remedios	interdictales	sirven	para	restablecer	

la	regularidad	corporativa	sin	dilación.	Este	tipo	de	auxilio	extraordinario	presupone	que	el	solicitante	acude	

al	 tribunal	 con	 un	 propósito	 serio,	 concreto	 y	 de	 buena	 fe,	 y	 no	 de	manera	 estratégica.	 La	 prontitud	 en	

presentar	el	recurso	debe	ser	una	manifestación	práctica	de	esa	buena	fe	operacional;	quien	busque	detener	

o	corregir	una	ilegalidad	corporativa	debe	hacerlo	a	tiempo	para	evitar	su	continuación,	no	después	de	haber	

permitido	 que	 la	 situación	 madure	 o	 se	 consolide.	 En	 este	 sentido,	 aunque	 las	 defensas	 equitativas	

	
27	Billboard	BG,	LLC	v.	Out	of	Home	Media,	LLC,	213	DPR	1076,	1081	(2024).	
28	Peña	v.	Federación	de	Esgrima	de	P.R.,	108	DPR	147,	154	(1978).	
29	Joglar	Castillo	v.	Advanced	Wireless	Communications,	Inc.,	KLAN201800645	2020	WL	1486931,	en	la	pág.	13	(28	de	febrero	de	2020).	
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tradicionales	no	se	apliquen	automáticamente,	los	tribunales	conservan	la	facultad	de	considerar	la	tardanza	

injustificada	como	un	factor	pertinente	al	ejercicio	prudente	del	remedio	y	a	la	protección	del	ordenamiento	

que	el	estatuto	pretende	salvaguardar.	

Como	 mencionaremos,	 la	 legislación	 corporativa	 provee	 una	 serie	 de	 interdictos	 estatutarios,	

concretamente,	en	los	artículos	7.01(c),	7.10	y	7.15.	En	cada	una	de	estas	disposiciones	se	identifican	ciertas	

conductas	que	el	legislador	ha	proclamado	contrarias	a	la	política	pública	que	estableció	en	la	Ley	General	de	

Corporaciones	y	que,	en	caso	de	que	ocurran,	se	provee	para	la	emisión	de	órdenes	por	parte	del	sistema	

judicial	para	detenerlas.	

C. Acción	derivativa	
El	 instrumento	 principal	 de	 un	 accionista	 para	 exigir	 cuentas	 cuando	 un	 funcionario	 corporativo	

incumple	sus	deberes	 fiduciarios	es	 instar	un	pleito	derivativo.	Para	que	el	accionista	pueda	presentar	un	

pleito	de	 esta	naturaleza,	 es	necesario	 satisfacer	una	 serie	de	 requisitos	de	umbral,	 entre	 ellos	 agotar	 los	

remedios	intracorporativos.30	Esto,	en	términos	simples,	significa	que,	antes	de	demandar	judicialmente,	el	

accionista	debe	presentar	su	queja	ante	la	junta	de	directores.	En	la	alternativa,	el	accionista	puede	proceder	

directamente	con	su	reclamo	ante	el	foro	judicial,	pero	en	tal	caso	debe	establecer	que	el	reclamo	a	la	junta	

resultaría	un	esfuerzo	en	vano,	debido	a	que	la	integridad	de	su	juicio	está	afectada	por	algún	tipo	de	interés	

o	conflicto.31	

El	accionista,	ante	esta	eventualidad,	está	obligado	a	alegar	con	particularidad	hechos	que	establezcan	o	

permitan	 inferir	que,	de	probarse	en	su	día	en	 juicio,	 los	directores	han	 incurrido	en	negligencia	grave	o	

enfrentan	una	situación	de	conflicto	de	interés	que	compromete	la	independencia	de	su	juicio	decisional	y	la	

razonabilidad	de	la	decisión	que	pudiesen	adoptar.	Si	en	la	demanda	no	se	establecen	hechos	que,	de	forma	

plausible,	permitan	esta	inferencia,	la	misma	se	desestimará.32	

Los	desarrollos	jurisprudenciales	en	el	estado	de	Delaware	han	elevado	la	exigencia	de	especificidad	de	

las	alegaciones	que	un	accionista	está	obligado	a	formular	en	este	tipo	de	litigio.	 En	Beam	v.	Stewart,33	el	

	
30	CARLOS	E.	DÍAZ	OLIVO,	CORPORACIONES:	TRATADO	SOBRE	DERECHO	CORPORATIVO	432	(2021).	
31	ROBERT	C.	CLARK,	CORPORATE	LAW	643	(1986).	
32	Véase	Zimmerman	v.	Braddock,	2005	WL	2266566,	at	*6	(Del.	Ch.	Sept.	8,	2005);	Brehm	v.	Eisner,	746	A.2d	244,	254	(Del.	2000).	
33	Beam	v.	Stewart,	845	A.2d	1040,	1048	(Del.	2004).	
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Tribunal	Supremo	de	Delaware	sostuvo	la	presunción	de	independencia	de	los	directores	de	una	corporación,	

incluso	en	situaciones	en	las	que	la	accionista	mayoritaria	de	la	corporación—con	94%	de	participación	en	la	

empresa—mantenía	una	amistad	estrecha	con	ellos.	 La	independencia	se	presume	hasta	que	se	establezca	lo	

contrario	mediante	hechos	concretos	que	revelen	una	influencia	indebida	o	una	subordinación	personal.	De	

manera	similar,	en	In	re	Cornerstone	Therapeutics	Inc.	Stockholder	Litig.,34	el	tribunal	sostuvo	que	directores	

independientes	y	desinteresados	pueden	 lograr	 la	desestimación	de	una	acción	 judicial	en	su	contra,	aun	

cuando	la	transacción	impugnada	esté	sujeta	a	un	escrutinio	judicial	estricto,	cuando	la	demanda	no	contenga	

alegaciones	específicas	de	incumplimiento	del	deber	de	lealtad.	

Lo	 expuesto	 significa	 que,	 aun	 cuando	 la	 transacción	 se	 ataque	 bajo	 el	 fundamento	 de	 que	 los	

directores	que	la	aprobaron	enfrentaban	una	situación	de	conflicto	de	interés,	la	regla	de	discrecionalidad,	o	

business	judgment	rule,	establece	una	presunción	de	corrección	y	razonabilidad	a	favor	de	los	funcionarios	

corporativos.	Para	rebatir	la	presunción	y	evitar	que	se	desestime	su	reclamo,	el	accionista	demandante	debe	

alegar	hechos	 concretos	 que	 establezcan	 la	mala	 fe,	 el	 conocimiento	o	 la	 parcialidad	de	 los	 funcionarios	

demandados.	

Más	adelante	en	Corwin	v.	KKR	Finn	Holding	LLC,35	se	 resolvió	que	 las	decisiones	que	toman	 los	

organismos	internos	de	la	corporación	no	están	sujetas	al	escrutinio	de	una	revisión	judicial	posterior,	en	la	

medida	en	que	la	transacción	impugnada	hubiese	recibido	el	aval	o	la	aprobación	de	accionistas	informados	

e	 independientes.	 Se	 ha	 sostenido	 que	 la	 decisión	 de	 Corwin	 constituye	 uno	 de	 los	 desarrollos	 más	

significativos	del	derecho	corporativo	moderno,	en	la	medida	en	que	refuerza	la	confianza	en	los	mecanismos	

internos	de	gobernanza	corporativa	y	reduce	la	necesidad	de	regulación	externa	por	parte	de	los	tribunales.36	

La	decisión	de	Corwin	y	los	desarrollos	jurisprudenciales	posteriores	marcan	un	retraimiento	judicial	

y	una	política	de	abstención	de	interferir	en	las	estructuras	y	mecanismos	del	mercado	cuando	los	accionistas,	

mediante	su	voto,	expresan	su	aprobación	de	la	transacción	impugnada.37	Cuando	se	interpone	un	recurso	de	

	

	
34	In	re	Cornerstone	Therapeutics	Inc.	Stockholder	Litig.,	115	A.3d	1173,	1179–80	(Del.	2015).	
35	Corwin	v.	KKR	Fin.	Holdings	LLC,	125	A.3d	304,	306	(Del.	2015).	
36	James	D.	Cox,	Tomas	J.	Mondino	&	Randall	S.	Thomas,	Understanding	the	(Ir)relevance	of	Shareholder	Votes	on	M&A	Deals,	69	DUKE	
L.J.	503,	505	n.2	(2019).	
37	Zohar	Goshen	&	Sharon	Hannes,	The	Death	of	Corporate	Law,	94	N.Y.U.	L.	REV.	263	(2019).	
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revisión	judicial,	los	tribunales	serán	deferentes	al	juicio	de	los	funcionarios	a	cargo	de	la	toma	de	decisiones	

en	la	corporación,	en	la	medida	en	que	dicha	decisión	sea	avalada	por	el	voto	afirmativo	de	los	accionistas.	

Como	resultado	de	esta	tendencia	judicial,	los	demandantes	en	pleitos	de	naturaleza	derivativa	enfrentan	una	

mayor	dificultad	para	alcanzar	la	etapa	del	descubrimiento	de	prueba	cuando	se	presenta	en	su	contra	una	

solicitud	 de	 desestimación.	 Los	 tribunales,	 en	 efecto,	 han	 elevado	 el	 nivel	 de	 exigencia	 respecto	 a	 la	

especificidad	de	las	alegaciones	que	deben	esgrimirse	en	el	escrito	de	la	demanda	de	pleitos	instados	contra	

la	 corporación	 y	 sus	 organismos	decisionales.	 Se	procura	 así	 frenar	 la	 presentación	de	 litigios	 abusivos	 e	

inmeritorios	y	detener	el	alza	de	los	costos	de	litigio.38	

Para	 satisfacer	 estas	 exigencias	 procesales,	 los	 accionistas	 interesados	 en	 presentar	 un	 pleito	

derivativo	deben	contar,	con	anticipación	a	la	presentación	de	su	demanda,	con	información	suficiente	que	

les	coloque	en	posición	de	alegar	hechos	concretos	de	los	cuales	pueda	inferirse	el	proceder	indebido	de	los	

administradores	corporativos.	Para	ello,	los	accionistas	suelen	instar	primero	un	reclamo	judicial	al	amparo	

de	nuestro	artículo	7.10	de	la	Ley	General	de	Corporaciones	de	2009	y	de	la	sección	220	de	la	ley	de	Delaware.	

La	información	que	pueda	obtenerse	de	este	trámite	previo	facilita	la	identificación	de	actuaciones	impropias	

en	la	operación	corporativa,	lo	que,	más	adelante,	posibilita	la	presentación	del	pleito	derivativo.	

Lo	anterior	ha	implicado	una	recalibración	del	 litigio	corporativo,	en	la	medida	en	que	una	parte	

sustancial	de	su	tramitación	debe	desarrollarse	con	anterioridad	a	la	presentación	del	pleito.	En	esta	evolución	

doctrinal,	los	tribunales	han	pasado	de	una	revisión	literal	de	las	divulgaciones	a	un	análisis	más	contextual,	

considerando	las	inferencias	razonables	que	puedan	derivarse	de	la	información	proporcionada	u	omitida.39	

Como	expresó	el	Tribunal	Supremo	de	Delaware,	las	“divulgaciones	parciales	o	elípticas”	no	pueden	cumplir	

la	función	de	purificar	las	decisiones	del	directorio	bajo	la	doctrina	de	Corwin,	lo	que	refuerza	la	importancia	

de	los	mecanismos	de	acceso	previo	a	la	información.40	Como	efecto	final	de	estos	desarrollos	

	
	
	

	
38	Se	aduce	que	la	disminución	del	escrutinio	judicial	afecta	la	rendición	de	cuentas	por	parte	de	la	gerencia	y	provoca	el	deterioro	de	la	
gobernanza	corporativa.	Véase	Imán	Anabtawi,	The	Twilight	of	Enhanced	Scrutiny	in	Delaware	M&A	Jurisprudence,	43	DEL.	J.	CORP.	L.	161	
(2019).	
39	Samuel	L.	Closic,	Courts	Refocus	on	the	Materiality	of	Disclosure	Claims,	38	DEL.	LAW.	24	(2020).	
40	Id.	en	la	pág.	25	(citando	Corwin	v.	KKR	Fin.	Holdings	LLC,	125	A.3d	304,	312	(Del.	2015)).	
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jurisprudenciales,	se	dificulta	la	promoción	de	pleitos	inmeritorios	y,	a	la	vez,	se	agiliza	la	tramitación	de	

aquellos	que	 cuentan	con	mérito.	

II. Procedimiento	de	inspección	de	libros	y	récords	corporativos	(Artículo	7.10)	
	

El	artículo	7.10	de	la	Ley	General	de	Corporaciones	dispone	que	“[c]ualquier	accionista	(…)	mediante	

requerimiento	 jurado	en	donde	consigne	su	propósito,	 tendrá	el	derecho	de	examinar,	así	como	de	hacer	

copias	 o	 extractos,	 para	 cualquier	 propósito	 válido	 durante	 las	 horas	 regulares	 de	 oficina:	 el	 registro	 de	

acciones,	 la	 relación	de	 accionistas	 y	 los	 demás	 libros	 de	 la	 corporación.”41	 Esta	 disposición	 provee	 a	 los	

accionistas	un	mecanismo	limitado	de	acceso	a	ciertos	libros	y	registros	corporativos.	

La	naturaleza	limitada	de	este	derecho	de	acceso	a	la	información	responde	a	la	propia	naturaleza	de	

la	 corporación	 y	 de	 sus	 principales	 constituyentes.	 Los	 accionistas,	 como	 grupo,	 suelen	 poseer	 intereses	

divergentes	entre	sí.	Si	bien	tienden	a	compartir	la	expectativa	de	derivar	rendimientos	de	su	inversión,	sus	

enfoques	varían	respecto	a	cómo	maximizar	el	valor	de	su	inversión.	Algunos	accionistas	buscan	rendimientos	

a	corto	plazo,	mientras	que	otros	especulan	a	largo	plazo.	No	todos	generan	la	misma	cantidad	de	recursos	en	

sus	respectivas	actividades,	por	lo	que	pueden	encontrarse	sujetos	a	tasas	contributivas	distintas.	Como	grupo,	

los	 accionistas	 carecen	 de	 incentivos	 suficientes	 para	 recopilar	 información	 con	 el	 objetivo	 de	 participar	

activamente	en	la	toma	de	decisiones	de	la	corporación.	De	hecho,	involucrarse	activamente	en	esa	gestión	

requeriría	de	su	parte	una	dedicación	de	tiempo	e	inversión	de	recursos	que	no	resultan	rentables	para	la	

inmensa	mayoría	de	los	accionistas.	 Además,	si	la	función	de	la	junta,	como	organismo	a	cargo	de	la	dirección	

de	los	asuntos	de	la	corporación,	ha	de	preservarse,	resulta	indispensable	controlar	el	ámbito	de	intervención	

o	de	intromisión	de	los	accionistas	en	el	ejercicio	de	las	funciones	de	los	directores.42	

La	microgestión	 de	 los	 accionistas	 en	 los	 asuntos	 corporativos,	 incluida	 la	 exigencia	 continua	 e	

indiscriminada	de	información,	resulta	incompatible	con	el	modelo	de	gobernanza	corporativa	reconocido	por	

la	legislación.	Si	bien	la	junta	de	directores	está	sujeta	a	mecanismos	de	rendición	de	cuentas,	estos	no	pueden	

	

	
41	Ley	General	de	Corporaciones	de	Puerto	Rico,	Ley	Núm.	164-2009,	art.	7.10,	14	LPRA	§	3650	(2025).	Según	lo	que	establece	el	propio	
artículo	7.10	en	su	inciso	(A)(1),	se	considera	accionista	al	“accionista	inscrito	en	el	registro	de	acciones	de	la	corporación.”	El	artículo	
7.09	(c),	por	su	parte,	dispone	que	el	registro	de	acciones	será	la	única	prueba	en	cuanto	a	quiénes	son	los	accionistas	con	derecho	a	
examinar	la	relación	de	accionistas	y	a	votar	en	cualquier	reunión	de	accionistas.	
42	Véase	Stephen	M.	Bainbridge,	Why	a	Board?	Group	Decision	Making	in	Corporate	Governance,	55	VAND.	L.	REV.	1,	12	(2002).	
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operar	como	 instrumentos	de	revisión	constante	sin	menoscabar	 la	efectividad	de	su	autoridad	decisoria.	

Precisamente	para	evitar	que	sus	decisiones	sean	objeto	de	segundos	o	terceros	juicios,	el	derecho	corporativo	

reconoce	la	deferencia	a	su	criterio	mediante	la	regla	de	discrecionalidad	o	business	judgment	rule.43	

El	derecho	de	acceso	a	la	información	previsto	en	el	artículo	7.10	de	la	Ley,	como	hemos	expuesto,	se	

establece	a	 favor	de	 los	accionistas.	Los	accionistas,	en	ocasiones,	hacen	distintos	usos	o	arreglos	con	sus	

acciones.	Entre	los	arreglos	que	la	Ley	General	de	Corporaciones	de	2009	reconoce	se	encuentran,	entre	otros,	

el	uso	de	las	acciones	como	colateral	de	alguna	obligación,44	su	transferencia	a	un	fideicomiso	de	votos	o	

voting	trust45,	o	su	transferencia	a	un	fideicomiso	tradicional.46	En	las	primeras	dos	modalidades	—esto	es,	

cuando	las	acciones	se	utilizan	como	colateral	o	se	transfieren	a	un	fideicomiso	de	votos	—,	el	accionista	que	

realiza	el	arreglo	conserva	sus	derechos	como	accionista,	incluido	el	acceso	a	la	información	corporativa.	En	

principio,	este	no	es	el	caso	cuando	las	acciones	se	transfieren	a	un	fideicomiso	tradicional.	

Cuando	un	accionista	transfiere	sus	acciones	a	un	fideicomiso	de	conformidad	con	las	disposiciones	

de	la	Ley	Núm.	219	de	31	de	agosto	de	2012,	conocida	como	la	Ley	de	Fidecomisos,	o	conforme	a	la	legislación	

previa,	 el	 fiduciario	 del	 arreglo	 adquiere	 la	 titularidad	 y	 los	 derechos	 correspondientes	 sobre	 el	 bien	

transferido	al	 fidecomiso,	en	este	caso,	 las	acciones	de	capital.47	 Esto	significa	que	 los	derechos	sobre	 las	

acciones	transferidas,	incluido	el	derecho	de	acceso	a	la	información	corporativa,	corresponden	ser	ejercidos	

por	el	fiduciario	o	los	fiduciarios,	y	no	por	el	fideicomitente	o	transferente,	salvo	que	la	escritura	constitutiva	

del	 fideicomiso	 disponga	 otra	 cosa.	 Si	 las	 acciones	 transferidas	 confieren	 control	 o	 dominio	 sobre	 la	

corporación	que	las	emitió,	entonces,	para	efectos	prácticos,	los	activos	corporativos	se	consideran	como	si	

	
	
	
	
	
	
	
43	Véase	KENNETH	J.	ARROW,	THE	LIMITS	OF	ORGANIZATION	78	(1974)	(“[Accountability	mechanisms]	must	be	capable	of	correcting	errors	
but	should	not	be	such	as	to	destroy	the	genuine	values	of	authority.	Clearly,	a	sufficiently	strict	and	continuous	organ	of	[accountability]	
can	easily	amount	to	a	denial	of	authority.	If	every	decision	of	A	is	to	be	reviewed	by	B,	then	all	we	have	really	is	a	shift	in	the	locus	of	
authority	from	A	to	B	and	hence	no	solution	to	the	original	problem”),	citado	en	Stephen	M.	Bainbridge,	The	Business	Judgment	Rule	as	
Abstention	Doctrine,	57	VAND.	L.	REV.	83,	108	(2004).	
44	 14	LPRA	§	3647	(2024).	
45	 14	LPRA	§	3648	(2024).	
46	 14	LPRA	§	3647	(2024).	
47	 Ley	de	Fideicomisos	de	Puerto	Rico,	Ley	Núm.	219-2012,	art.	3,	32	LPRA	§	3351b	(2024).	
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fueran	 activos	 del	 fideicomiso.	 48	 En	 tal	 caso,	 el	 fiduciario	 o	 los	 fiduciarios	 no	 podrán	 utilizar	 el	 arreglo	

corporativo	para	evadir	los	deberes	fiduciarios	del	derecho	sobre	fideicomisos.	49	

La	disposición	 equivalente	 a	nuestro	 artículo	 7.10	 en	 la	 legislación	 corporativa	de	Delaware	 es	 la	

sección	220.	 En	ambas	jurisdicciones,	este	remedio	interdictal	ha	pasado	a	ocupar	un	papel	importante	en	el	

litigio	corporativo.	La	naturaleza	investigativa	del	derecho	de	acceso	a	la	información	corporativa	se	consolidó	

en	Delaware	tras	la	decisión	en	Rales	v.	Blasband	y	Grimes	v.	Donald,	donde	el	Tribunal	Supremo	de	Delaware	

instó	 a	 los	 accionistas	 a	 utilizar	 las	 “herramientas	 a	 su	 disposición”	 (tools	 at	 hand)	 para	 fortalecer	 sus	

alegaciones	antes	de	presentar	un	pleito	de	naturaleza	derivativa.50	El	uso	de	este	mecanismo	para	acceder	a	

información	 corporativa	 reduce	 el	 riesgo	 de	 desestimaciones	 tempranas	 de	 reclamaciones	 derivativas	

meritorias	y,	además,	facilita	la	rendición	de	cuentas	por	parte	de	la	gerencia.	

El	proceso	instaurado	en	este	artículo	es	de	carácter	sumario	y	se	encuentra	limitado	tanto	en	su	

propósito	como	en	su	alcance.51	El	artículo	permite	al	accionista	presentar	la	acción	correspondiente	cuando	

la	corporación	no	atiende	su	petición	dentro	de	cinco	días	laborables,	plazo	de	naturaleza	jurisdiccional.52	

Por	 su	 naturaleza	 sumaria,	 el	 procedimiento	 contempla	 una	 calendarización	 acelerada	 y	 de	 pronta	

disposición.53	Asimismo,	su	carácter	interdictal	restringe	el	alcance	de	cualquier	descubrimiento	previo	a	la	

vista	en	la	que	habrá	de	atenderse	y	resolverse	la	controversia.54	

La	 condición	 de	 accionista,	 como	 ya	mencionamos,	 confiere	 al	 titular	 de	 la	 acción	 de	 capital	 el	

derecho	a	solicitar	información	sobre	la	corporación.	Este	derecho	no	es	absoluto,	sino	que	está	limitado	y	

sujeto	 a	 condiciones	 y	 restricciones	 importantes.	 La	 limitación	 del	 acceso	 a	 la	 información	 sobre	 la	

corporación	podría	parecer	extraña	cuando	pensamos	que	 los	accionistas,	como	poseedores	de	un	interés	

propietario	en	la	empresa,	deberían	tener	libre	acceso	a	los	registros	corporativos,	como	derivado	inherente	

	

48	Unif.	Tr.	Code	§	802	cmt.	c	(Unif.	Law	Comm’n	2000,	enmendado	2005).	
49	 Id.	In	re	Shehan’s	Will,	285	A.D.	785,	141	N.Y.S.2d	439,	447	(App.	Div.	1955)	(resolviendo	que	cuando	un	fideicomiso,	una	sucesión	o	un	
fiduciario	posee	una	participación	mayoritaria	en	una	corporación,	el	fiduciario	con	funciones	duales	queda	sujeto	al	estándar	fiduciario	
más	estricto,	aun	cuando	actúe	dentro	de	sus	funciones	corporativas).	
50	Sabrina	M.	Hendershot,	Boards	Beware:	Delaware	“Garners”	Support	for	Fiduciary	Exception	to	Attorney-Client	Privilege	in	Section	220	
Suits,	40	DEL.	J.	CORP.	L.	677,	686–87	(2016)	(citando	Rales	v.	Blasband,	634	A.2d	927	(Del.	1993);	Grimes	v.	Donald,	673	A.2d	1207	(Del.	
1996)).	
51	Coit	v.	Am.	Century	Corp.,	1987	WL	8458,	at	*1-2	(Del.	Ch.	1987).	
52	Weisman	v.	Plains	Resources,	Inc.,	1989	WL	57714,	at	*279	(Del.	Ch.	1989).	
53	Mite	Corp.	v.	Heli-Coil	Corp.,	256	A.2d	855,	857-58	(Del.	Ch	1969).	
54	Demchak	v.	Duck	Creek	Techs,	Inc.,	C.A.	No.	2023-0370-BWD,	slip	op.	at	2	(Del.	Ch.	4	de	abril	de	2023).	
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a	 su	 condición	 de	 titulares.	 Tal	 apreciación	 pierde	 de	 perspectiva	 la	 propia	 naturaleza	 del	 modelo	 de	

gobernanza	 corporativa	 discutido	 anteriormente.	 Una	 vez	 se	 reconoce	 que	 el	 arreglo	 interno	 de	 la	

corporación	descansa	 en	 la	 separación	 entre	propiedad	y	 control,	 se	hace	patente	que	quienes	 requieren	

acceso	amplio	y	continuo	a	la	información	sobre	la	entidad	son	los	directores	y	oficiales.	Son	ellos	quienes	

deben	informarse	adecuadamente	para	tomar	decisiones	responsables	respecto	a	los	asuntos	y	operaciones	

de	 la	empresa.	 Si	el	accionista	es	 también	director	u	oficial	de	 la	corporación,	entonces	 sí	 tendrá	acceso	

amplio	 a	 la	 documentación	 corporativa,	 pero	únicamente	 en	 virtud	de	 las	 funciones	 administrativas	 que	

desempeña.	

Como	personas	que	invierten	capital	y	asumen	riesgos	respecto	al	resultado	de	las	operaciones	y	del	

desempeño	 económico	 de	 la	 corporación,	 los	 accionistas	 tienen	 un	 interés	 legítimo	 en	 contar	 con	 un	

entendimiento	básico	de	lo	que	ocurre	en	la	empresa.	 Por	ello,	en	la	legislación	corporativa	se	le	facilita	el	

acceso	 a	 cierta	 información	 esencial	 sobre	 la	 empresa.	 El	 acceso	 que	 se	 le	 reconoce	 se	 circunscribe,	 en	

principio,	a	tres	aspectos	principales:	el	registro	de	acciones,	la	relación	de	accionistas	y	la	información	que	

aparece	en	el	 informe	anual	que	se	presenta	ante	el	Departamento	de	Estado.	El	registro	de	acciones	y	 la	

relación	o	lista	de	accionistas	permiten	identificar	a	las	personas	que,	según	los	registros	corporativos,	están	

autorizadas	a	ejercer	el	derecho	al	voto	y	a	recibir	dividendos	en	las	fechas	en	que	estos	se	declaran.	De	esta	

manera,	los	accionistas	pueden	comunicarse	entre	sí	para	coordinar	y	potenciar	su	derecho	al	voto	en	una	

reunión	de	accionistas,	o	impugnar	a	una	persona	que	no	está	legitimada	para	ejercerlo	por	no	estar	registrada	

como	accionista	ante	la	corporación.	La	información	financiera	que	aparece	en	el	informe	anual	permite	al	

accionista	obtener	conocimiento	básico	de	la	posición	económica	de	la	empresa.	

Lo	expuesto	no	significa	que	la	documentación	antes	mencionada	sea	la	única	a	la	que	un	accionista	

pueda	 acceder.	El	 artículo	 viabiliza	 el	 acceso	 a	otra	documentación	o	 registro	 corporativo,	 en	 tanto	 y	 en	

cuanto	la	persona	interesada	satisfaga	ciertas	exigencias,	entre	ellas	que	se	establezca	un	propósito	válido	

para	 el	 examen	 o	 la	 inspección.55	 Es	 crucial	 entender	 que	 el	 artículo	 no	 es	 un	 sustituto	 ni	 comparte	 la	

naturaleza	 de	 los	 mecanismos	 de	 descubrimiento	 de	 prueba	 del	 litigio	 civil	 ordinario.	56	 Según	 la	

	

55	Ley	General	de	Corporaciones	de	Puerto	Rico,	Ley	Núm.	164-2009,	art.	7.10(B),	14	LPRA	§	3650.	
56	Lipman	v.	Nat’l	Med.	Waste,	Inc.,	1992	WL	97218,	at	*1	(Del.	Ch.	1992).	
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jurisprudencia	 interpretativa	 sobre	 esta	 disposición,	 los	 accionistas	 solo	 tienen	 derecho	 a	 inspeccionar	

aquellos	registros	corporativos	que	sean	esenciales	y	suficientes,	o	esenciales	y	necesarios,	para	adelantar	el	

propósito	de	la	inspección.57	Para	obtener	un	acceso	más	amplio	a	la	información	corporativa,	un	accionista	

que	presente	un	pleito	derivativo	en	representación	de	 la	entidad	o	una	acción	directa	en	defensa	de	sus	

intereses	 particulares	 puede	 acudir	 al	 proceso	 civil	 ordinario	 y	 realizar	 un	 descubrimiento	 de	 prueba	

conforme	a	lo	dispuesto	en	las	Reglas	de	Procedimiento	Civil.	

A. Requisitos	de	forma	
Los	accionistas	solo	pueden	ejercer	el	derecho	de	inspección	mediante	declaración	jurada	en	la	que	

consignan	su	condición	de	accionista,	la	existencia	de	un	propósito	válido	y	la	relación	o	vínculo	de	ese	interés	

con	el	documento	o	registro	que	se	interesa	examinar.58	Cuando	el	solicitante	aparece	inscrito	en	el	registro	

corporativo	y	observa	las	exigencias	del	artículo	antes	mencionado,	la	carga	de	establecer	que	la	inspección	

solicitada	no	responde	a	un	propósito	válido	se	traslada	a	la	corporación.	Si	la	corporación	se	negare	a	permitir	

la	 inspección	 o	 no	 atendiere	 la	 solicitud	 antes	 de	 transcurridos	 los	 cinco	 días	 laborables	 posteriores	 al	

requerimiento,	el	accionista	podrá	recurrir	al	Tribunal	de	Primera	Instancia,	Sala	de	lo	Superior,	para	solicitar	

que	emita	una	orden	que	obligue	a	la	corporación	a	permitir	dicha	inspección.	

Cuando	a	la	persona	que	solicita	acceso	no	se	le	reconoce	como	accionista	o	no	aparece	inscrita	como	

tal,	 debe	 acompañar	 su	 requerimiento	 jurado	 con	 evidencia	 documental	 que	 demuestre	 su	 derecho	 de	

propiedad	 sobre	 las	 acciones	y,	 además,	debe	certificar	bajo	 juramento	que	dicha	evidencia	 es	una	copia	

“veraz	y	correcta”	de	lo	que	pretende	probar.59	Estas	exigencias	no	son	meramente	formales,	sino	que	buscan	

garantizar	 que	 la	 corporación—que	 se	 ve	 obligada	 a	 responder	 de	 forma	 acelerada	 en	un	procedimiento	

interdictal—conozca	desde	el	inicio	la	base	objetiva	que	sustenta	la	legitimación	del	reclamante.	

La	 jurisprudencia	 de	Delaware	ha	 insistido	 en	 el	 carácter	 inexcusable	de	 estas	 formalidades.60	 El	

requisito	de	presentar	evidencia	documental	auténtica	y	completa	“no	es	demasiado	pedirle	a	un	accionista	

	

	
57	Dobler	v.	Montgomery	Cellular	Holding	Co.,	2001	WL	1334182,	at	*5	(Del.	Ch.	 2001).	
58	Ley	General	de	Corporaciones	de	Puerto	Rico,	Ley	Núm.	164-2009,	art.	7.10,	14	LPRA	§	3650.	
59	Domenech	Fernández	v.	 Integration	Corp.	 Serv.	PSC,	 187	DPR	595,	610	 (2013)	 (resolviendo	que	una	persona	no	 reconocida	 como	
accionista	en	los	registros	corporativos	puede	establecer	su	condición	como	tal	mediante	evidencia	extrínseca,	la	cual	debe	acompañarse	
con	una	solicitud	jurada	certificando	que	dicha	prueba	es	copia	veraz	y	correcta	de	lo	que	aparenta	probar).	
60	Cent.	Laborers	Pension	Fund	v.	News	Corp.,	45	A.3d	139,	141-42,	145	(Del.	2012).	
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o	a	sus	abogados”,	y	no	puede	suplirse	mediante	alegaciones	juradas	o	documentos	ambiguos.61	La	prueba	

documental	debe	demostrar	que	el	solicitante	era	titular	de	las	acciones	en	la	fecha	pertinente	y	no	puede	ser	

corregida	ni	completada	durante	el	litigio,	pues	permitirlo	socavaría	el	diseño	del	procedimiento	sumario,	

que	exige	que	la	corporación	evalúe	la	legitimación	del	solicitante	antes	de	verse	obligada	a	responder	en	una	

vista	acelerada.62	

En	NVIDIA	Corp.	v.	City	of	Westland	Police	&	Fire	Retirement	System,	el	Tribunal	sostuvo	que	puede	

utilizarse	prueba	de	referencia	cuando	sea	suficientemente	confiable	para	sustentar	que	el	solicitante	actúa	

con	un	propósito	adecuado	o	que	existe	una	base	creíble	para	su	petición.63	Este	beneficio,	sin	embargo,	es	

limitado,	pues	no	sirve	para	establecer	la	titularidad	sobre	las	acciones	ni	para	suplir	la	evidencia	documental	

que	exige	el	estatuto.	Además,	el	tribunal	advirtió	que	los	demandantes	deben	ser	transparentes	respecto	a	

su	intención	de	depender	de	la	prueba	de	referencia	para	permitir	a	la	corporación	decidir	si	toma	declaración	

al	accionista	durante	el	descubrimiento	o	si	lo	cita	como	testigo	en	el	juicio.	Así,	la	prueba	de	referencia	opera	

como	un	complemento	restringido	al	análisis	de	propósito	válido,	nunca	como	sustituto	de	 los	requisitos	

formales	que	estructuran	el	procedimiento	bajo	el	Artículo	7.10.	

B. Propósito	válido	
El	 artículo	no	 requiere	 que	 el	 accionista	 solicitante	posea	un	número	mínimo	o	determinado	de	

acciones	de	 capital	 de	 la	 corporación.64	 Por	 consiguiente,	 una	persona,	 con	una	 sola	 acción,	 puede	 estar	

legitimada	 para	 solicitar	 acceso	 a	 la	 información	 de	 la	 empresa.	 65	 Sin	 embargo,	 como	 se	 mencionó	

anteriormente,	el	accionista	que	solicita	inspeccionar	los	libros	y	registros	corporativos	debe	contar	con	un	

propósito	válido	y	 tiene	el	peso	probatorio	de	establecer	dicho	propósito	mediante	preponderancia	de	 la	

prueba.66	

	
	
	

	
61	Seinfeld	v.	Verizon	Commc’ns,	Inc.,	873	A.2d	316,	317–18	(Del.	Ch.	2005).	
62	Smith	v.	Horizon	Lines,	Inc.,	2009	WL	2913887,	at	*2	(Del.	Ch.	2009).	
63	NVIDIA	Corp.	v.	City	of	Westland	Police	&	Fire	Retirement	System,	282	A.3d	1,	22	(Del.	2022);	Thomas	&	Betts	Corp.	v.	Leviton	Mfg.	
Co.	681	A.2d	1026	(1996).	
64	Mite	Corp.	v.	Heli-Coil	Corp.,	256	A.2d	855,	856–57	(Del.	Ch.	1969).;	State	ex	rel.	Foster	v.	Standard	Oil	Co.	of	Kan.,	18	A.2d	235	(Del.	
Super.	Ct.	1941).	
65	Disney	v.	Walt	Disney	Co.,	2005	WL	1538336,	at	*5(Del.	Ch.	2005).	
66	NVIDIA	Corporation	v.	City	of	Westland	Police	and	Fire	Retirement	System,	282	A.3d	1,	12-13	(Del.	2022).	
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El	propósito	válido	debe	ser	uno	en	el	que	el	accionista	solicitante	está	interesado	por	su	condición	

de	accionista.67	 Un	accionista	no	puede	obtener	acceso	a	los	libros	y	registros	simplemente	porque	está	en	

desacuerdo	con	una	decisión	de	la	junta,	incluso	si,	en	retrospectiva,	la	decisión	resultó	desfavorable.68	La	

expresión	“relacionado	a”	que	utiliza	el	artículo	no	implica	que,	por	el	hecho	de	poseer	titularidad	accionaria,	

o	 de	 que	 el	 asunto	 o	 la	 transacción	 respecto	 de	 la	 cual	 se	 solicita	 información	 haya	 surgido	 de	manera	

contemporánea	a	dicha	condición,	el	acceso	deba	concederse.69	

La	jurisprudencia	de	Delaware	ha	resuelto	que	la	solicitud	de	información	bajo	la	Sección	220	debe	

realizarse	de	buena	fe	y	de	modo	que	no	resulte	perjudicial	para	la	empresa.	El	solicitante	no	puede	ampliar	

el	alcance	de	su	solicitud	durante	el	litigio,	ya	que	una	alteración	de	esta	naturaleza	resultaría	perjudicial	para	

la	corporación.70	Una	vez	que	el	accionista	identifique	la	existencia	de	un	propósito	válido,	el	peso	probatorio	

se	traslada	a	la	corporación	para	establecer	que	el	propósito	invocado	no	es	el	propósito	real	del	accionista	y	

que	este	resulta	impropio	o	no	válido.71	 Para	esto	no	es	suficiente	establecer	que	el	demandante	cuenta	con	

un	segundo	objetivo	o	propósito,	sino	que	tendrá	que	establecer	que	el	accionista	presentó	su	solicitud	bajo	

pretextos	falsos	y	que	su	propósito	es	impropio,	exigencia	que	depende	intensamente	de	hechos	concretos	y	

que	resulta	difícil	de	establecer.72	

La	variedad	de	propósitos	válidos	es	amplia.73	 Entre	los	propósitos	que	en	su	contexto	específico	se	

han	reconocido	como	válidos,	se	encuentran:	

(1) Investigar	transacciones	presuntamente	indebidas	o	mala	administración;74	
(2) aclarar	discrepancias	sobre	las	que	no	se	ofrece	explicación	respecto	a	los	activos	que	muestran	los	

estados	financieros	de	la	corporación;75	
(3) investigar	la	posible	transferencia	indebida	de	activos	fuera	de	la	corporación;76	
(4) determinar	el	valor	de	las	acciones	del	solicitante;	
(5) ayudar	a	comunicarse	con	otros	accionistas	en	relación	con	el	litigio	e	invitarlos	a	unirse	al	pleito;	
(6) para	informar	a	los	demás	accionistas	sobre	su	posición	respecto	a	la	conveniencia	o	razonabilidad	

de	una	propuesta	de	recapitalización,	y	para	instarlos	a	que	soliciten	su	derecho	al	avalúo;	
	

	
67	Wilkinson	v.	A.	Schulman,	Inc.,	2017	WL	5289553,	at	*1	(Del.	Ch.	2017).	
68	Simeone	v.	Walt	Disney	Co.,	302	A.3d	956,	969	(Del.	2023).	
69	Lynn	v.	EnviroSource,	Inc.,	1991	WL	80242,	at	*2	(Del.	Ch.	1991),	aff’d,	608	A.2d	728	(Del.	1991).	
70	Fuchs	Family	Trust	v.	Parker	Drilling	Company,	2015	WL	1036106,	at	*4	(Del.	Ch.	2015).	
71	Pershing	Square,	L.P.	v.	Ceridian	Corp.,	923	A.2d	810,	817	(Del.	Ch.	2007).	
72	Woods	Trustee	of	Avery	L.	Woods	Trust	v.	Sahara	Enterprises,	Inc.,	238	A.3d	879,	891	(Del.	Ch.	2020).	
73	Nodana	Petroleum	Corp.	v.	State	ex	rel.	Brennan,	50	Del.	76,	123	A.2d	243,	246	(1956).	
74	Melzer	v.	CNET	Networks,	Inc.,	934	A.2d	912,	917	(Del.	Ch.	2007).	
75	Dobler	v.	Montgomery	Cellular	Holding	Co.,	Inc.,	2001	WL	1334182,	at	*4	(Del.	Ch.	2001).	
76	Id.	en	las	págs.	4-5.	
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(7) en	el	caso	de	un	ofrecimiento	público	por	acciones	de	la	entidad,	analizar	las	finanzas	corporativas	y	
las	deficiencias	en	la	administración	de	la	corporación	y,	dependiendo	de	lo	que	surja	del	intercambio	
con	los	accionistas,	determinar	el	sentir	de	estos	sobre	un	cambio	en	la	gerencia	o	la	venta	de	acciones	
de	conformidad	a	la	oferta;	

(8) para	 investigar	 la	 independencia,	 buena	 fe	 y	 diligencia	 de	 un	 comité	 especial	 constituido	 para	
considerar	una	petición	de	iniciar	un	pleito	derivativo;	

(9) para	comunicarse	con	otros	accionistas	en	relación	con	una	oferta	pública	de	acciones;	
(10) para	comunicarse	con	otros	accionistas	a	fin	de	efectuar	cambios	en	la	política	gerencial;	
(11) para	investigar	el	posible	derecho	preferente	de	suscripción;	
(12) para	determinar	la	idoneidad	de	una	persona	para	desempeñarse	como	director;	
(13) para	obtener	los	nombres	y	direcciones	de	los	accionistas	para	una	solicitud	de	voto	por	poder	o	

proxy;	y	
(14) para	 acceder	 a	 hechos	 concretos	 necesarios	 para	 alegar	 adecuadamente	 un	 planteamiento	 de	

futilidad	de	la	exigencia	de	agotar	los	remedios	internos	antes	de	instar	un	pleito	derivativo.77	
	

Entre	los	distintos	propósitos	reconocidos,	los	tribunales	han	reiterado	que	el	derecho	de	inspección	

opera	 de	 forma	 autónoma	 y	 puede	 ejercerse	 en	 una	 variedad	 de	 contextos,	 por	 lo	 que	 basta	 con	 que	el	

propósito	 alegado	 esté	 razonablemente	 relacionado	 con	 el	 interés	 del	 accionista.78	 En	Woods	 v.	 Sahara	

Enterprises,	Inc.,	el	Delaware	Court	of	Chancery	reafirmó	la	importancia	del	acceso	a	la	información	en	el	caso	

de	una	corporación	que	no	trafica	sus	acciones	en	 los	mercados	de	valores,	cuando	el	accionista	necesita	

legítimamente	 valorar	 su	 inversión.79	 El	 Tribunal	 reconoció	 que,	 en	 este	 tipo	 de	 corporación,	 el	 flujo	 de	

información	suele	ser	limitado.	 Por	tal	razón,	el	derecho	de	inspección	cumple	una	función	de	equilibrio	

frente	a	la	asimetría	informativa	existente	entre	los	administradores	y	los	accionistas,	sirviendo	como	una	

herramienta	 de	 transparencia	 y	 de	 control	 razonable	 dentro	 de	 la	 estructura	 corporativa.80	 La	 literatura	

jurídica	 coincide	 en	 este	 señalamiento	 y	 destaca	 que	 la	 función	 del	 derecho	 de	 inspección	 se	 vuelve	

particularmente	 relevante	 en	 estructuras	 cerradas,	 donde	 la	 ausencia	 de	 mercados	 públicos	 acentúa	 la	

dependencia	del	accionista	respecto	a	la	información	que	controla	la	administración.81	

Lo	expuesto	no	significa	que,	en	estos	casos,	la	mera	expresión	de	que	se	interesa	valorar	las	acciones	

sea	 una	 palabra	mágica	 que	 abra	 los	 registros	 corporativos	 de	 par	 en	 par	 a	 los	 designios	 de	 cualquier	

	
	
77	Véase	Herger	Pacheco	v.	Calidad	de	Vida	Vecinal,	Inc.,	190	DPR	1007,	1018–20	(2014)	(en	donde	se	reconoció	como	propósitos	válidos,	
entre	 otros,	 valorar	 acciones;	 examinar	 la	 capacidad	 de	 la	 corporación	 para	 pagar	 dividendos;	 investigar	 transacciones	 específicas	
aprobadas	sin	la	debida	notificación;	aclarar	discrepancias	en	estados	financieros;	e	investigar	posible	mala	administración	cuando	exista	
una	base	creíble).	
78	Seinfeld	v.	Verizon	Commc’ns,	Inc.,	909	A.2d	117,	120,	122	(Del.	2006).	
79	Woods	Trustee	of	Avery	L.	Woods	Trust	v.	Sahara	Enterprises,	Inc.,	238	A.3d	879,	885–87	(Del.	Ch.	2020).	
80	Id.	en	la	pág.	890.	
81	Clifford	R.	Wood,	Jr.,	Knowing	Your	Rights:	Stockholder	Demands	to	Inspect	Corporate	Books	and	Records	Following	Woods	v.	Sahara	
Enterprises,	Inc.,	46	DEL.	J.	CORP.	L.	45,	52–54	(2021).	
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accionista.	 Un	 accionista,	 como	 cualquier	 inversor,	 tiene	 interés	 en	 saber	 cómo	 va	 su	 inversión.	 Si	 cada	

accionista,	cuando	así	le	parezca	y	en	cualquier	momento,	pudiese	exigir	acceso	a	los	registros	corporativos,	

la	gestión	administrativa	se	entorpecería	en	perjuicio	de	los	mejores	intereses	de	todos	los	involucrados.	Los	

estados	 financieros	 de	 la	 corporación	 ofrecen	 información	 básica	 al	 respecto	 y	 son	 de	 fácil	 acceso	 para	

cualquier	 accionista.	 Con	 esta	 información,	 el	 accionista	 tiene	 un	 panorama	 de	 lo	 que	 ocurre	

económicamente	 en	 la	 empresa.	 Si	 el	 accionista,	 legítimamente,	 necesitara	 información	 adicional	 o	más	

precisa,	como,	por	ejemplo,	cuando	se	encuentra	en	proceso	de	venta	o	liquidación	de	su	inversión,	entonces,	

en	su	solicitud,	debe	vincular	esa	necesidad	o	motivo	con	la	documentación	específica	que	interesa.	Sobre	el	

particular,	abundaremos	más	adelante.	

Cuando	 el	 propósito	 articulado	 para	 solicitar	 acceso	 a	 los	 libros	 y	 registros	 es	 investigar	

irregularidades	o	mala	administración,	no	basta	con	una	expresión	general	 a	 tales	efectos.82	El	 accionista	

solicitante	debe	proveer	‘alguna	evidencia’	que	sugiera	una	‘base	creíble’	de	la	cual	el	Tribunal	pueda	inferir	

que	pudo	haber	ocurrido	una	mala	administración,	un	despilfarro	o	una	irregularidad.83	No	obstante,	no	es	

necesario	que	el	accionista	demuestre	que,	en	efecto,	hubo	despilfarro	o	mala	administración	de	los	recursos	

corporativos.	El	umbral	de	base	creíble	puede	satisfacerse	mediante	documentos,	lógica	o	testimonios	que	

evidencien	la	existencia	de	una	controversia	legítima	sobre	la	posible	existencia	de	irregularidades.84	

Es	 de	 suma	 importancia	 tener	 claro	 que,	 para	 acceder	 a	 la	 información,	 no	 es	 suficiente	 que	 el	

solicitante	 invoque	 alguno	 de	 los	 propósitos	 mencionados	 u	 otros	 similares.	 Si	 fuera	 así,	 la	 exigencia	

establecida	en	el	artículo,	con	el	objetivo	de	asegurar	un	uso	adecuado	y	responsable	de	este	mecanismo,	se	

evadiría	 con	 facilidad.	 Cada	 uno	 de	 los	 documentos,	 registros	 o	 documentación	 solicitados	 debe	 atarse	

específicamente	al	propósito	que	se	invoca.	 De	lo	contrario,	el	tribunal	rechazará	la	solicitud	del	accionista.	

El	desarrollo	de	una	expedición	de	pesca	o	la	mera	curiosidad	sobre	lo	que	acontece	en	la	corporación	

no	constituye	un	propósito	válido.85	Tampoco	procede	una	solicitud	de	información	desarrollada	con	ánimo	

	
	
	
82	Helmsman	Management	Servs.,	Inc.	v.	A	&	S	Consultants,	Inc.,	525	A.2d	160,	165-66	(Del.	Ch.	1987).	
83	 Thomas	&	Betts	Corp.	v.	Leviton	Mfg.	Co.,	681	A.2d	1026,	1031	(Del.	1996).	
84	 Id.	
85	Seinfeld	v.	Verizon	Commc’ns	909	A.2d	117,	120,	122-23	(Del.	2006).	
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de	molestar	 o	 instar	 litigio	 para	 hostigar	 a	 la	 corporación.86	 La	 solicitud	 de	 inspección	 de	 registros	 para	

viabilizar	 la	 tramitación	de	otro	pleito,	 con	el	 fin	de	hacer	valer	 algún	derecho	 individual,	 es	 igualmente	

improcedente.87	 Se	ha	resulto	que	resulta	impropia	una	solicitud	de	acceso	a	la	información	para	utilizarlo	

en	 la	 tramitación	de	un	 segundo	pleito	 con	 respecto	 a	 reclamaciones	de	naturaleza	derivativa—es	decir,	

reclamaciones	 que	 corresponden	 a	 la	 corporación—en	 donde	 se	 pretende	 relitigar	 asuntos	 que	 fueron	

atendidos	y	dispuestos	en	un	primer	pleito.88	Así,	 cuando	 se	pretende	obtener	apoyo	para	un	pleito	civil	

ordinario	previamente	presentado,	en	el	cual	la	información	puede	obtenerse	mediante	los	mecanismos	de	

descubrimiento	de	prueba	disponibles	en	ese	mismo	proceso,	tampoco	procede	el	acceso	a	la	información	

corporativa,	por	no	existir	un	propósito	válido.89	

C. Alcance	del	remedio	
El	texto	del	artículo	7.10	no	delimita	expresamente	el	alcance	o	la	extensión	de	los	documentos	que	

pueden	ser	objeto	del	derecho	de	inspección,	más	allá	de	disponer	que	el	accionista	puede	examinar	el	registro	

de	 acciones,	 la	 relación	 de	 accionistas	 y	 los	 demás	 libros	 y	 registros	 de	 la	 corporación.	 Corresponde	 al	

accionista	solicitante	demostrar	ante	el	tribunal	el	cumplimiento	de	los	requisitos	de	forma	que	impone	el	

artículo	y	establecer	que	el	alcance	de	la	inspección	solicitada	es	razonable	y	está	debidamente	ajustado	al	

propósito	 articulado.	 La	 corporación	 puede	 cuestionar	 la	 procedencia	 de	 la	 solicitud	 de	 acceso	 a	 la	

información	 por	 dos	 fundamentos	 distintos:	 ya	 sea	 por	 el	 incumplimiento	 de	 los	 requisitos	 formales	

establecidos	en	la	ley,	o	por	la	naturaleza	excesiva	o	improcedente	del	alcance	que	se	pretende	conferir	a	la	

inspección.	

La	jurisprudencia	de	Delaware	ha	rechazado	de	manera	consistente	el	uso	del	derecho	de	inspección	

como	 instrumento	 para	 circunvalar	 los	 procesos	 ordinarios	 de	 descubrimiento	 de	 prueba.	 En	 NVIDIA	

Corporation	v.	City	of	Westland	Police	and	Fire	Retirement	System,90	el	tribunal	sostuvo	que	la	Sección	220	no	

convierte	el	 foro	 judicial	en	un	escenario	para	dilucidar	solicitudes	amplias	y	exhaustivas	de	documentos	

comparables	 a	 las	 contempladas	 en	 las	 reglas	 de	 descubrimiento	 de	 prueba	 en	 casos	 civiles	 ordinarios.	

	
86	State	ex	rel.	Linihan	v.	United	Brokerage	Co.,	101	A.433,	437	(Del.	Super.	Ct.	1917).	
87	Georgia	Notes	18	LLC	v.	Net	Element,	Inc.,	2021	WL	5368651,	at	*4	(Del.	Ch.	2021).	
88	King	v.	Verifone	Holding,	Inc.,	12	A.3d	1140,	1148-1149	(Del.	2011).	
89	CHC	Invs.,	LLC	v.	FirstSun	Cap.	Bancorp,	C.A.	No.	2018-0610JM,	slip	op.	at	7	(Del.	Ch.	24	de	enero	de	2019).	
90	Véase	NVIDIA	Corp.	v.	City	of	Westland	Police	&	Fire	Ret.	Sys.,	282	A.3d	1,	13	(Del.	2022).	
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Asimismo,	en	NVIDIA	se	indicó	que	no	es	responsabilidad	del	tribunal	sumergirse	en	el	detalle	de	la	solicitud.	

El	accionista	es	quien	tiene	el	peso	de	establecer	ante	el	tribunal	que	cada	categoría	de	libros	y	registros	a	los	

que	solicita	acceso	es	esencial	para	el	logro	del	propósito	articulado	en	su	solicitud	de	inspección.91	

En	Highland	 Select	 Equity	 Fund	 LP	 v.	Motient	 Corp.,	92	 se	 resolvió	 que	 cuando	 una	 solicitud	 de	

inspección	resulta	demasiado	amplia	o	constituye	un	abuso	del	proceso,	el	tribunal	no	tiene	la	obligación	de	

sumergirse	 en	 el	 análisis	 detallado	 de	 cada	 uno	 de	 sus	 componentes	 y	 puede,	 en	 su	 lugar,	 denegar	 la	

inspección	solicitada.	El	derecho	de	inspección	se	limita	a	los	libros	y	registros	estrictamente	necesarios	para	

cumplir	con	el	propósito	legítimo	invocado.93	Es	decir,	se	circunscribe	a	aquellos	documentos	específicos	que	

son	 “esenciales	 y	 suficientes”	 para	 dicho	 fin.	 94	 La	 determinación	 sobre	 este	 particular	 depende	

necesariamente	de	 los	hechos	y	del	contexto	en	que	surge	 la	solicitud	de	 inspección,	siendo	el	accionista	

quien	carga	con	el	peso	probatorio	de	establecer	que	cada	categoría	de	documentos	solicitados	cumple	con	

ese	estándar.95	

Un	 documento	 se	 considera	 “esencial”	 para	 los	 propósitos	 del	 derecho	 de	 inspección	 si,	 como	

mínimo,	 se	 dirige	 al	 núcleo	 del	 propósito	 invocado	por	 el	 accionista	 y	 si	 la	 información	 que	 contiene	 el	

documento	 no	 está	 razonablemente	 disponible	 a	 través	 de	 otras	 fuentes.	 Debido	 a	 que	 una	 inspección	

tramitada	al	amparo	de	esta	disposición	no	es	ni	similar	ni	equivalente	a	un	‘descubrimiento	exhaustivo’	bajo	

las	normas	del	descubrimiento	de	prueba	del	procedimiento	civil	ordinario,	el	Tribunal	debe	diseñar	y	ajustar	

su	orden	de	conformidad	con	la	inspección	específicamente	solicitada.	

En	 otras	 palabras,	 el	 tribunal	 debe	 autorizar	 y	 ordenar	 la	 entrega	 de	 todo	 aquello	 que	 resulte	

“esencial”,	pero	debe	detenerse	ante	aquello	que	es	meramente	“suficiente”,	de	modo	que	no	se	exceda	ni	se	

permita	el	acceso	a	aquello	que	el	 solicitante	no	puede	vincular	de	manera	concreta	al	punto	central	del	

propósito	invocado.96	El	tribunal	debe	ajustar	con	precisión	el	derecho	de	inspección	al	propósito	declarado	

	
	

	
91	Id.	
92	Highland	Select	Equity	Fund,	L.P.	v.	Motient	Corp.,	906	A.2d	156,	168	(Del.	Ch.	2006).	
93	BBC	Acquisition	Corp.	v.	Durr	Fillauer	Medical,	623	A.2d	85,	88-89	(1992).	
94	Se.	Pa.	Transp.	Auth.	v.	Facebook,	Inc.,	2019	WL	5579488,	at	*9-10	(Del.	Ch.	2019).	
95	Thomas	&	Betts	Corp.	v.	Leviton	Mfg.	Co.,	681	A.2d	1026,	1035	(Del.	1996);	Woods	v.	Sahara	Enters.,	238	A.3d	879,	889	(Del.	Ch.	2020).	
96	KT4	Partners	LLC	v.	Palantir	Techs.	Inc.,	203	A.3d	738,	751-752	(Del.	2019).	
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por	el	accionista.97	Esta	tarea	exige	una	cuidadosa	armonización	entre	los	intereses	de	la	corporación	y	los	del	

accionista	que	solicita	la	inspección.	

Esta	 interpretación	 jurisprudencial	 fue	 incorporada	 recientemente	por	 la	 legislatura	 de	Delaware	

mediante	una	serie	de	enmiendas	a	la	Ley	General	de	Corporaciones	de	dicho	estado,	aprobadas	en	marzo	de	

2025.	El	texto	enmendado	 de	la	sección	220,	equivalente	a	nuestro	artículo	7.10,	incorpora	expresamente	la	

exigencia	de	que	los	documentos	solicitados	sean	“necessary	and	essential”	para	el	propósito	invocado.98	Si	

bien	la	enmienda	define	de	forma	más	estricta	las	categorías	de	documentos	accesibles	y	establece	criterios	

diferenciados	para	la	obtención	de	información,	no	altera	el	estado	de	derecho	existente	respecto	al	acceso	a	

la	información	corporativa,	ya	que	se	limita	a	codificar	los	desarrollos	e	interpretaciones	judiciales	previas.	

En	ese	sentido,	estas	enmiendas	sirven	de	referencia	y	de	fuente	persuasiva	para	interpretar	nuestro	artículo	

7.10.	

En	resumen,	el	accionista	no	puede	fabricar	excusas	ni	utilizar	como	subterfugio	la	mera	invocación	

de	alguno	de	los	propósitos	válidos	reconocidos	por	la	jurisprudencia	para	acceder	indiscriminadamente	a	la	

información	corporativa.	Por	el	contrario,	el	accionista	solicitante	debe	demostrar,	mediante	preponderancia	

de	la	prueba,	que	cuenta	con	un	propósito	válido	para	la	inspección	de	cada	partida	o	documento	solicitado99,	

y	que	cada	categoría	de	libro,	documento	o	registro	cuyo	acceso	interesa	es	esencial	para	alcanzar	el	propósito	

articulado	en	su	solicitud	de	inspección.100	

III. Procedimiento	de	impugnación	de	elecciones	o	separación	de	funcionarios	

corporativos	(Artículo	7.15)	
	

Las	personas	titulares	de	las	acciones	que	confieren	control	sobre	la	corporación	ejercen	su	autoridad	

al	designar	a	 los	 funcionarios	que	ocuparán	los	cargos	directivos	de	 la	corporación.	Ese	mismo	poder	de	

	

97	Gharrity	v.	Tesla,	Inc.,	C.A.	No.	2019-0217-JRS,	trans.	At	11-12	(Del.	Ch.	Mar	12,	2020).	
98	Las	enmiendas	de	marzo	de	2025	a	la	Sección	220	codificaron	varios	criterios	que	habían	sido	desarrollados	mediante	jurisprudencia	
estatal	en	torno	al	derecho	de	inspección	de	libros	y	récords.	Entre	otras	cosas,	las	enmiendas	definen	de	forma	más	precisa	las	categorías	
de	“books	and	records”	accesibles	al	accionista,	incorporan	el	requisito	de	que	los	documentos	solicitados	sean	“necessary	and	essential”	
para	 el	 propósito	 invocado,	 y	 establecen	 criterios	 para	 la	 obtención	 de	 información	 más	 allá	 de	 los	 documentos	 formalmente	
enumerados.	En	particular,	cuando	se	solicitan	registros	adicionales,	el	accionista	debe	demostrar	una	“compelling	need”	y	satisfacer	
una	carga	probatoria	más	elevada	mediante	“clear	and	convincing	evidence”.	Asimismo,	codifica	el	entendimiento	tradicional	de	“proper	
purpose”	como	un	propósito	razonablemente	relacionado	con	el	interés	del	accionista	y	refuerza	las	facultades	del	tribunal	para	imponer	
restricciones	razonables	de	confidencialidad,	uso	y	divulgación	de	la	información	producida.	
99	Thomas	&	Betts	Corp.	v.	Leviton	Mfg.	Co.,	681	A.2d	1026,	1035	(Del.	1996).	
100	Simeone	v.	Walt	Disney	Co.,	302	A.3d	956,	966	(Del.	Ch.	2023).	
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nombramiento	conlleva,	de	manera	inherente,	la	facultad	de	remover	a	dichos	funcionarios	cuando	dejen	de	

contar	con	su	confianza.	En	el	derecho	corporativo,	rige	el	principio	general	de	que	quien	tiene	la	potestad	

de	nombrar	también	tiene	la	autoridad	para	remover.101	

En	ocasiones,	la	autoridad	de	selección	y	remoción	se	ejerce	de	manera	arbitraria,	contraria	a	la	ley	y	

los	reglamentos	de	 la	corporación.	 En	tales	casos,	 las	personas	dentro	del	arreglo	corporativo	que	se	ven	

afectadas	por	tal	determinación	pueden	estar	interesadas	en	cuestionarla	e	incluso	impugnarla.	

El	 Artículo	 7.15	 de	 la	 Ley	 General	 de	 Corporaciones	 establece	 un	 mecanismo	 judicial	 sumario	

mediante	el	cual	los	tribunales	pueden	determinar	la	validez	de	elecciones,	nombramientos,	destituciones	o	

votaciones	corporativas.	El	artículo	dispone	que	“a	petición	de	cualquier	accionista,	director	u	oficial	cuyo	

cargo	esté	siendo	impugnado,	el	Tribunal	de	Primera	Instancia	podrá	oír	a	las	partes	y	determinar	la	validez	

de	cualquier	elección,	nombramiento,	destitución	o	renuncia”	y	resolver	quién	tiene	derecho	a	ejercer	el	cargo	

cuando	más	de	una	persona	lo	reclama.102	De	esta	manera	se	protege	el	derecho	al	voto	de	los	accionistas	y	se	

asegura	 que	 los	 procesos	 de	 gobierno	 interno	 reflejen	 la	 voluntad	 legítima	de	 la	mayoría.	Mediante	 este	

procedimiento,	 el	 Tribunal	 de	 Primera	 Instancia	 queda	 facultado	 para	 intervenir,	 revisar	 el	 proceso	 de	

votación	o	elección,	ordenar	la	exhibición	de	libros	y	documentos	corporativos,	y,	si	fuese	necesario,	disponer	

la	celebración	de	una	nueva	elección	conforme	al	Artículo	7.01,	discutido	más	adelante.	La	disposición	busca,	

en	esencia,	proteger	 la	 integridad	del	 voto	y	garantizar	que	 los	procesos	 internos	de	elección	y	 selección	

reflejen	la	voluntad	legítima	de	los	accionistas.	

Las	 reuniones	 o	 juntas	 de	 accionistas	 son	 el	 foro	 en	 el	 que	 los	 tenedores	 de	 acciones	 de	 capital	

ejercitan	su	derecho	al	voto.	Así	se	establece	en	el	artículo	7.01	de	la	Ley	General	de	Corporaciones.	Si	una	

persona	que	no	tiene	derecho	a	participar	y	votar	en	una	reunión	de	accionistas	pretendiera	hacerlo,	se	estaría	

atentando	contra	la	normativa	corporativa	interna	y,	además,	se	diluiría	y	restaría	efectividad	al	voto	de	las	y	

los	accionistas	que	legítimamente	tienen	ese	derecho.	Para	atender	esta	problemática,	el	artículo	otorga	a	los	

accionistas	un	instrumento	de	naturaleza	interdictal	para	proteger	la	integridad	de	su	voto	e	impedir	que	se	

	

	
101	Rohe	v.	Reliance	Training	Network,	Inc.,	2000	WL	1038190,	at	*11	(Del.	Ch.	2000).	
102	Ley	General	de	Corporaciones,	Ley	Núm.	164-2009,	art.	7.15,	14	LPRA	§	3655.	
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les	menoscabe.103	Esta	función	protectora	se	complementa	con	el	Artículo	7.20,	que	faculta	al	Tribunal	de	

Primera	Instancia	para	determinar	quiénes	tienen	derecho	a	votar,	supervisar	la	celebración	de	elecciones	y	

dictar	las	órdenes	necesarias	para	asegurar	la	integridad	del	proceso	eleccionario.104	

El	accionista	que	solicita	el	remedio	debe	ser	diligente	en	el	reclamo	de	sus	derechos.	En	la	medida	

en	que	un	accionista,	con	conocimiento	del	proceder	que	afectará	su	derecho	a	participar	y	ejercer	el	voto,	

no	actúe	con	diligencia	en	la	protección	de	su	interés,	su	inacción	podría	impedirle	impugnar	posteriormente	

la	validez	de	la	reunión.	Por	consiguiente,	el	accionista	que	urge	tal	acción	la	derrota	con	su	displicencia.	Esta	

norma	es	consistente	con	la	naturaleza	sumaria	e	interdictal	del	remedio	establecido	en	el	artículo	7.15.	Si	los	

actos	del	accionista	no	denotan	diligencia	y	premura	en	la	protección	de	su	interés,	no	puede	pretender	que	

se	active	a	su	favor	un	procedimiento	especial	que,	en	la	atención	judicial,	desplaza	asuntos	presentados	con	

anterioridad	y	que	quizás	tienen	mayor	repercusión	e	impacto	público.	

Las	acciones	instadas	al	amparo	del	artículo	7.15	son	de	naturaleza	in	rem,	pues	el	objeto	del	litigio	

recae	sobre	la	posición	o	cargo	en	disputa,	y	no	sobre	la	persona	en	sí.105	La	persona	que	presenta	la	acción	

tiene	 el	 peso	 de	 establecer	 su	 reclamo.	 106	 Este	 mecanismo	 procesal	 puede	 utilizarse	 tanto	 en	 reclamos	

relacionados	con	 la	 reunión	anual	de	accionistas	como	en	situaciones	en	 las	que	se	convoca	una	reunión	

especial	 para	 llenar	 vacantes	 en	 la	 junta	 de	 directores.	 107	 Asimismo,	 el	 artículo	 faculta	 para	 impugnar	

judicialmente	actuaciones	impropias	realizadas	durante	reuniones	destinadas	a	cubrir	estas	vacantes.108	

El	 artículo	 también	 puede	 invocarse	 para	 cuestionar	 la	 validez	 de	 la	 remoción	 de	 un	 oficial	 o	

determinar	 la	 procedencia	de	 la	 renuncia	de	un	director.109	 El	 artículo,	 sin	 embargo,	no	puede	 invocarse	

cuando	 se	 pretende	 impugnar	 actos	 indebidos	 de	 administración	 o	 violaciones	 fiduciarias.	 110	 En	 tal	

eventualidad,	la	persona	interesada	deberá	instar	un	pleito	civil	ordinario.	Los	pleitos	en	los	que	se	solicita	

remedio	 judicial	 frente	a	actuaciones	de	 los	administradores	corporativos	por	violaciones	de	sus	deberes	

	
103	Grynberg	v.	Burke,	1981	WL	17034,	at	*5-6	(Del.	Ch.	1981).	
104	Ley	General	de	Corporaciones,	Ley	Núm.	164-2009,	art.	7.20,	14	LPRA	§	3660	(2024).	
105	Genger	v.	TR	Investors,	LLC,	26	A.3d	180,	199-200	(Del.	2011).	
106	Oberly	v.	Kirby,	592	A.2d	445,	447	(Del.	1991).	
107	Cavender	v.	Curtiss-Wright	Corp.,	60	A.2d	102	(Del.	Ch.	1948).	
108	Grossman	v.	Liberty	Leasing	Co.,	Inc.,	295	A.2d	749,	752	(Del.	Ch.	1972).	
109	Perlegos	v.	Atmel	Corp.,	2007	WL	475453,	at	*10.	(Del.	Ch.	2007).	
110	B.F.	Rich	Co.,	Inc.	v.	Gray,	2006	WL	3337163,	at	*4	(Del.	Ch.	2006).	
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fiduciarios	están	sujetos	a	exigencias	de	umbral	estrictas	y	muy	particulares.111	 Además,	en	estos	pleitos	suele	

reclamarse	 la	 indemnización	 de	 los	 daños	 que	 se	 alega	 que	 se	 ocasionaron	 a	 la	 corporación.	 Estas	

características	 particulares	 de	 los	 procesos	 dirigidos	 contra	 las	 personas	 encargadas	de	 la	 administración	

corporativa	resultan	incompatibles	con	la	naturaleza	sumaria	e	interdictal	del	recurso.	 El	remedio	previsto	

en	el	artículo	7.15	brinda	atención	y	solución	inmediatas	a	un	desfase	en	los	procesos	internos	de	selección	

del	 cuadro	 administrativo	 de	 la	 corporación.	 No	 es	 su	 propósito	 adjudicar	 en	 los	 méritos	 y	 de	 manera	

definitiva	disputas	derivadas	de	las	luchas	de	poder	entre	las	facciones	o	componentes	internos	del	arreglo	

corporativo,	ni	indemnizar	monetariamente	a	los	afectados	por	transgresiones	a	las	normas	de	gobernanza	

corporativa.	 Para	esto,	de	nuevo,	están	disponibles	los	procesos	civiles	ordinarios.	

Al	amparo	del	artículo	7.15,	los	tribunales	tienen	autoridad	para	emitir	órdenes	en	protección	de	la	

integridad	del	derecho	al	voto	de	los	accionistas.	Esto	incluye	prohibir	la	participación	de	personas	que	no	

poseen	derecho	al	voto	en	una	reunión	de	accionistas.	De	igual	modo,	pueden	ordenar	a	la	corporación	que	

se	abstenga	de	obstaculizar	y	que	permita	el	ejercicio	del	derecho	al	voto	a	quienes	les	corresponde.	Además,	

están	facultados	para	cancelar	el	certificado	o	la	acción	de	capital	correspondiente	y	prohibir	a	su	tenedor	

ejercer	ese	derecho	cuando	dichos	títulos	se	emitieron	de	manera	ilegal.112	Por	otro	lado,	la	posibilidad	de	

solicitar	un	 injunction	bajo	este	artículo	no	se	limita	a	controversias	relativas	a	la	elección	de	directores	u	

oficiales,	pues	también	sirve	para	solicitar	al	foro	judicial	que	determine	la	validez	de	otras	votaciones,	como	

la	aprobación	de	una	fusión113	o	la	liquidación	de	la	corporación.114	Además,	puede	utilizarse	para	procurar	la	

remoción	de	uno	o	más	directores	cuando	han	sido	convictos	de	un	delito	o	cuando,	previamente,	en	otros	

procesos,	se	ha	resuelto	que	estos	funcionarios	han	violado	sus	deberes	fiduciarios	para	con	la	corporación.115	

	
	
	
	
	
111	Véase	Rivera	Sanfeliz	v.	Junta	de	Directores	de	FirstBank,	193	DPR	38	(2015)	(explicando	que	las	reclamaciones	por	violaciones	a	deberes	
fiduciarios	están	sujetas	a	requisitos	estrictos,	incluyendo	la	legitimación	exclusiva	de	la	corporación	o	de	accionistas	mediante	acción	
derivativa,	y	la	necesidad	de	alegar	hechos	que	superen	la	protección	de	la	regla	del	juicio	comercial).	
112	Triplex	Shoe	Co.	v.	Rice	&	Hutchins,	Inc.,	152	A.342,	351	(Del.	1930).	
113	Hewlett	v.	Hewlett-Packard	Co.,	2002	WL	549137,	at	*9	(Del.	Ch.	2002)	(reconociendo	que	cualquier	accionista	está	legitimado	para	
cuestionar	el	voto	de	los	accionistas	en	una	reunión,	en	asuntos	distintos	a	la	elección	de	directores	y	oficiales,	y	que	la	acción	puede	
instarse	a	nombre	de	la	corporación	o	del	propio	accionista).	
114	Tamco	Enters.	v.	City	Investing	Co.,	1985	Del.	LEXIS	469	(1985).	
115	Shocking	Techs.,	Inc.	v.	Michael,	2012	WL	165561	(Del.	Ch.	2012).	
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El	 Tribunal	 ante	 el	 cual	 se	 solicita	 el	 interdicto	 no	 podrá	 emitir	 órdenes	 que	 prohíban	 votar	 a	

accionistas	que	no	hayan	 sido	 incluidos	 como	partes	demandadas	 en	el	pleito.116	 El	 accionista	 a	quien	 se	

intente	excluir	del	proceso	deliberativo	corporativo	o	privar	del	ejercicio	de	su	derecho	al	voto	constituye	una	

parte	indispensable	en	cualquier	pleito	en	el	que	se	busque	impedir	o	limitar	su	participación	en	la	votación	

correspondiente.117	Ello	es	así,	pues,	al	afectársele	sus	derechos	y	al	excluirse	del	proceso	judicial,	se	vulnera	

la	garantía	constitucional	del	debido	proceso	de	ley.	Por	consiguiente,	este	accionista	debe	ser	incluido	como	

demandado	 y	 debidamente	 emplazado	 para	 que	 el	 tribunal	 pueda	 ejercer	 jurisdicción	 efectiva	 sobre	 la	

controversia.118	

Para	propósitos	del	artículo	7.15,	se	considera	accionista	a	toda	persona	que	ostente	un	certificado	de	

fideicomiso	de	voto	o	un	voting	trust.119	En	estos	casos,	la	validez	del	arreglo	fiduciario	puede	impugnarse	sin	

necesidad	de	incluir	a	los	beneficiarios	del	fideicomiso	como	partes.	Por	la	misma	razón,	alguien	que	pretenda	

ejercer	el	voto	mediante	un	proxy	puede	ser	impedido	de	hacerlo	sin	necesidad	de	incluir	como	parte	a	quien	

le	 confirió	 la	 representación.	Ahora	bien,	 si	 lo	que	 se	 solicita	 es	 la	 intervención	 judicial	para	defender	 el	

derecho	a	ejercer	el	voto	conferido	por	proxy,	dicha	intervención	resulta	apropiada	en	el	pleito	en	el	que	se	

procura	impedir	su	ejercicio.120	

Para	que	el	tribunal	emita	una	orden,	el	título	o	derecho	del	peticionario	sobre	las	acciones	no	puede	

ser	dudoso.	De	existir	controversia	al	respecto,	será	necesario	determinar	la	validez	de	dicha	titularidad	o	de	

dicho	derecho.121	En	tales	circunstancias,	el	tribunal	puede	preservar	el	status	quo	e	impedir	provisionalmente	

	
	
	

	
116	Talbot	J.	Taylor	&	Co.	v.	Southern	Pacific	Co.,	122	F.147,	152	(C.C.W.D.	Ky.	1903).	
117	General	 Investment	Co.	 v.	 Lake	 Shore	&	Michigan	 Southern	Railway	Co.,	 250	 F.	 160,	 171	 (6th	Cir.	 1918)	 (corporación	 como	parte	
indispensable	en	una	demanda	para	impedirle	ejercer	sus	derechos	de	voto	como	accionista);	Talbot	J.	Taylor	&	Co.	v.	Southern	Pacific	
Co.,	122	F.	147,	154	(C.C.W.D.	Ky.	1903);	Willis	v.	Lauridson,	118	P.	530,	117	(Cal.	1911);	Hodson	v.	Hodson	Corp.,	80	A.2d	180,	181	(Del.	Ch.	
1951);	Italo	Petroleum	Corp.	of	America	v.	Producers'	Oil	Corp.	of	America,	174	A.	276,	293	(Del.	Ch.	1934)	(en	una	petición	de	revisión	
de	elección	de	directores,	en	cual	se	cuestionaba	si	el	voto	de	un	accionista	fue	debidamente	aceptado	en	la	reunión,	el	accionista-votante	
no	constituye	parte	indispensable	para	que	el	tribunal	ejerza	jurisdicción	sobre	la	cuestión);	Jones	v.	Nassau	Suburban	Home	Co.,	53	
Misc.	63,	103	N.Y.S.	1089	(1907).	
118	Talbot	J.	Taylor	&	Co.	v.	Southern	Pacific	Co.,	122	F.	147	(C.C.W.D.	Ky.	1903);	Bouree	et.	al	 v.	Trust	Français	des	Actions	de	la	Franco-	
Wyoming	Oil	Co.,	14	Del.	Ch.	332,	127	A.	56,	61	(1924)	(el	accionista	es	parte	indispensable,	pero	puede	emplazarse	válidamente	de	forma	
constructiva	si	así	lo	permite	la	ley	estatal	y	el	tribunal	tiene	jurisdicción	sobre	las	acciones).	
119	Chandler	v.	Bellanca	Aircraft	Corp.,	162	A.	63,	66	(Del.	Ch.	1932).	
120	Bouree	v.	Trust	Français	des	Actions	de	la	Franco-Wyoming	Oil	Co.,	14	Del.	Ch.	332,	127	A.	56,	62–63	(1924).	
121	Public	Bancorporation	v.	Atl.	City	Wimsett	Thrift	Co.,	112	N.J.	Eq.	367,	164	A.	479	(Ct.	Err.	&	App.	1933);	Reid	v.	Rogers	Coal	Co.,	275	
Pa.	501,	119	A.	594	(1923)	(generalmente,	la	jurisdicción	de	equidad	no	debe	asumir	la	determinación	de	la	titularidad	de	la	propiedad).	
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que	el	accionista	vote,	hasta	tanto	se	determine	si,	en	efecto,	posee	título	sobre	las	acciones	y	el	derecho	a	

votarlas.122	

Un	 interdicto	preliminar	 que	ponga	 en	detente	una	 votación	no	 altera	ni	 suspende	 el	 desarrollo	

ordinario	de	los	negocios	de	la	corporación.123	El	poder	de	voto	de	la	mayoría	de	los	accionistas	no	se	afectará	

ni	 se	 suspenderá	 a	menos	 que	 se	 cometa	 o	 se	 amenace	 con	 cometer	 una	 acción	 improcedente	 y	 que	 la	

reclamación	presentada	sea	sólida.	El	mero	hecho	de	que	los	accionistas	mayoritarios	celebren	una	reunión	

con	la	intención	de	afectar	o	incluso	perjudicar	los	intereses	de	los	accionistas	minoritarios	no	constituye,	por	

sí	solo,	fundamento	suficiente	para	la	expedición	de	una	orden	judicial	que	impida	el	ejercicio	del	voto.	En	el	

modelo	de	gobernanza	corporativa	la	mayoría	manda	y	decide.	 Que	la	mayoría	ejerza	el	poder	de	su	voto	no	

constituye	 una	 acción	 impropia	 que	 amerite	 intervención	 judicial.	 Eso	 no	 significa	 que	 los	 accionistas	

minoritarios	estén	en	estado	de	desamparo	total.	 Estos,	si	cuentan	con	fundamento	para	ello,	siempre	tienen	

a	 su	 disposición	 la	 posibilidad	 de	 tramitar	 un	 pleito	 ordinario	 para	 impugnar	 la	 desatención	 o	 el	

incumplimiento	de	los	funcionarios	corporativos	en	el	cumplimiento	de	sus	deberes	fiduciarios.	

Se	ha	resuelto	que	no	procede	emitir	un	interdicto	para	impedir	que	un	accionista	ejerza	su	voto	

como	estime	conveniente,	aun	cuando	lo	haga	de	manera	imprudente	o	de	forma	que	pueda	considerarse	

perjudicial	para	la	corporación.124	Los	accionistas,	contrarios	a	los	directores	u	oficiales,	no	tienen	deberes	

fiduciarios	para	con	 la	corporación,	pues	su	mera	condición	de	accionista	no	 les	confiere	 injerencia	en	el	

manejo	 de	 los	 asuntos	 corporativos.	 La	 excepción	 es	 el	 caso	 de	 los	 accionistas	 con	 control	 sobre	 la	

corporación.	También	se	ha	resuelto	que	no	procede	conceder	el	injunction	cuando	su	efecto	sería	separar	

ilegalmente	el	derecho	al	voto	de	las	acciones	de	su	titular.125	

	
	
	
	

	
122	Harper	v.	Smith,	93	A.D.	608,	87	N.Y.S.	516	(1st	Dep’t	1904);	Pierce	v.	Hanson,	113	A.	115	(R.I.	1921).	
123	Una	orden	de	 interdicto	preliminar	que	prohíbe	a	un	accionista	votar	 sus	acciones	no	constituye	una	que	suspenda	 los	negocios	
generales	y	ordinarios	de	la	corporación,	en	el	sentido	de	una	ley	que	prohíbe	a	los	comisionados	judiciales	conceder	interdictos	de	esa	
naturaleza.	Reed	v.	Jones,	6	Wis.	680,	691(1857).	
124	Un	accionista	de	una	corporación	no	puede	ser	privado	de	su	derecho	al	voto	por	la	mera	alegación	de	que	pretende	ejercerlo	con	
fines	que	otros	accionistas	consideren	contrarios	o	hasta	perjudiciales	al	interés	de	la	corporación.	Holcomb	v.	Forsyth,	216	Ala.	486,	113	
So.	516,	520	(1927);	Albert	E.	Touchet,	Inc.	v.	Touchet,	264	Mass.	499,	509,	163	N.E.	184	(1928).	
125	Thomas	Maddock	Sons’	Co.	v.	Biardot,	81	N.J.	Eq.	233,	87	A.	66	(Ch.	1913).	
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Un	injunction	preliminar	no	debe	concederse	innecesariamente,	por	ejemplo,	cuando	no	alteraría	el	

resultado	 final	 del	 proceso,	 126	 o	 cuando,	 mientras	 esté	 en	 vigor,	 pueda	 producir	 un	 resultado	 injusto	

equivocado.127	

A. Interdicto	para	detener	reuniones	impropias	
	

Un	 accionista	 puede	 solicitar	 al	 tribunal	 una	 orden	 para	 detener	 la	 celebración	 de	 una	 elección	

corporativa	cuando	se	alegue	que	esta	se	efectuará	de	manera	ilegal,	fraudulenta	o	en	contravención	de	la	ley	

o	 los	estatutos	corporativos.128	El	 tribunal	puede	suspender	 la	celebración	de	 la	elección	para	preservar	el	

status	 quo	mientras	 se	 dilucida	 el	mérito	 de	 alguna	 reclamación	 pendiente	 sobre	 la	 validez	 del	 proceso	

electoral	o	sobre	el	derecho	de	determinadas	personas	a	participar	en	él.129	

El	 tribunal	 también	 puede	 posponer	 una	 reunión	 de	 accionistas	 cuando	 sea	 necesario,	 a	 fin	 de	

permitir	que	un	accionista	comunique	a	los	demás	hechos	o	circunstancias	que	podrían	influir	en	el	voto	

mayoritario	 y	 propiciar	 un	 cambio	 en	 la	 composición	 de	 la	 junta	 de	 directores.130	Una	 vez	 ordenada	 la	

	
126	Cuando	accionistas	demandantes	procuraron	impedir	la	celebración	de	la	reunión	anual	de	una	corporación	de	Indiana	y	evitar	el	uso	
de	ciertos	poderes	de	representación	(proxies),	la	controversia	sobre	la	procedencia	del	interdicto	se	tornó	académica	una	vez	la	reunión	
fue	celebrada	y	concluida.	Rubin	v.	Chicago	S.	Shore	&	S.	Bend	R.R.,	217	F.2d	177,	181	(7th	Cir.	1954);	State	ex	rel.	Dyer	v.	Union	Elec.	Co.,	
312	S.W.2d	151,	156	(Mo.	Ct.	App.	1958);	Bache	v.	Central	Leather	Co.,	78	N.J.	Eq.	484,	81	A.	571	(Ch.	1911).	
127	 No	 procede	 conceder	 un	 interdicto	 en	 vísperas	 de	 una	 elección	 corporativa	mediante	 una	 solicitud	 ex	 parte	presentada	 por	 un	
accionista	minoritario,	cuando	el	efecto	del	interdicto	sería	colocar	el	control	de	la	corporación	en	manos	de	los	accionistas	minoritarios	
al	impedir	que	la	mayoría	ejerza	su	derecho	al	voto.	Lucas	v.	Milliken,	139	F.	816,	832	(C.C.D.S.C.	1905).	Asimismo,	se	denegó	un	interdicto	
para	impedir	que	ciertos	accionistas	votaran	en	una	elección	programada	para	celebrarse	tres	días	después	de	presentada	la	demanda,	
ya	que	concederlo	podría	alterar	el	resultado	de	la	elección	y	privar	a	quienes	ostentaban	la	titularidad	legal	de	la	mayoría	de	las	acciones	
del	control	de	los	asuntos	corporativos	sin	oportunidad	de	vista.	Hilles	v.	Parrish,	14	N.J.	Eq.	380,	381	(Ch.	1862).	En	Nueva	York,	Lyon	v.	
Holton,	167	Misc.	585,	4	N.Y.S.2d	538	(1938).	
128	Sawyer	v.	Pioneer	Mill	Co.,	300	F.2d	200	(9th	Cir.	1962);	Steinberg	v.	Am.	Bantam	Car	Co.,	76	F.	Supp.	426,	441	(W.D.	Pa.	1948);	Brown	
v.	Pacific	Mail	S.S.	Co.,	4	F.	Cas.	420,	424	(No.	2,025)	(C.C.S.D.N.Y.	1867);	 Bartlett	v.	Gates,	118	F.	66,	67–68	(C.C.D.	Colo.	1902);	Curtin	v.	
American	Tel.	&	Tel.	Co.,	 124	F.	Supp.	197	(S.D.N.Y.	1954);	In	re	Staples,	Inc.	S’holders	Litig.,	792	A.2d	934	(Del.	Ch.	2001);	Walker	v.	
Johnson,	17	App.	D.C.	144,	157	(D.C.	Cir.	1900);	Bowman	Shoe	Co.	v.	Bowman,	21	Ill.	App.	2d	423,	158	N.E.2d	112	(Ill.	App.	Ct.	2d	Dist.	1959);	
Merrifield	v.	Burrows,	153	Ill.	App.	523,	542–43	(Ill.	App.	Ct.	2d	Dist.	1910);	Chapital	v.	Walker,	30	So.	2d	150	(La.	Ct.	App.	Orleans	1947),	
enmendado	al	denegar	reconsideración,	32	So.	2d	90	(La.	Ct.	App.	Orleans	1947);	Chiera	v.	Brevoort,	97	Mich.	638,	57	N.W.	193	(Mich.	
1893);	Webster	v.	Steinberg,	84	Nev.	426,	442	P.2d	894,	895	(1968);	 Archer	v.	Am.	Water	Works	Co.,	50	N.J.	Eq.	33,	24	A.	508,	515	(N.J.	
Ch.	1892);	Elevator	Supplies	Co.	v.	Wylde,	106	N.J.	Eq.	163,	150	A.	347	(N.J.	Ch.	1930);	Ripin	v.	Atl.	Mercantile	Co.,	205	N.Y.	442,	98	N.E.	
855	(N.Y.	1912);	Goldfield	Corp.	v.	Gen.	Host	Corp.,	36	A.D.2d	125,	318	N.Y.S.2d	378	(N.Y.	App.	Div	1st	Dep’t	1971),	orden	confirmada,	 29	
N.Y.2d	264,	327	N.Y.S.2d	330,	277	N.E.2d	387	(N.Y.	1971);	Nodak	Mut.	Ins.	Co.	v.	Ward	Cnty.	Farm	Bureau,	2004	ND	60,	676	N.W.2d	752,	
762	(N.D.	2004);	Deal	v.	Erie	Coal	&	Coke	Co.,	248	Pa.	48,	93	A.	829,	830	(Pa.	1915);	Hyatt	v.	Mercury	Life	&	Health	Co.,	202	S.W.2d	320,	
324	(Tex.	Civ.	App.	—San	Antonio	1947).	
129	Cooke	v.	Teleprompter	Corp.,	334	F.	Supp.	467	(S.D.N.Y.	1971);	Textron,	Inc.	v.	American	Woolen	Co.,	122	F.	Supp.	305	(D.	Mass.	1954)	
(aplicando	el	derecho	de	Massachusetts);	Treco,	Inc.	v.	Land	of	Lincoln	Sav.	&	Loan,	572	F.	Supp.	1447	(N.D.	Ill.	1983)	(se	concedió	un	
interdicto	preliminar	al	determinarse	que	denegarlo	habría	 impedido	al	tribunal	emitir	una	decisión	significativa	sobre	 los	méritos);	
Withington	v.	Roberts	&	Co.,	22	F.	Supp.	460	(D.	Del.	 1938)	(se	denegó	un	interdicto	preliminar	que	buscaba	impedir	 la	reunión	de	
accionistas	convocada	para	enmendar	el	certificado	de	incorporación	y	reducir	el	capital	social,	por	no	estar	la	demanda	debidamente	
verificada	y	porque	al	momento	de	la	vista	ya	se	había	efectuado	la	enmienda	y	la	distribución	de	activos);	Coxe	v.	Huntsville	Gaslight	
Co.,	129	Ala.	496,	29	So.	867	(1901);	Lonergan	v.	Crucible	Steel	Co.	of	America,	37	Ill.	2d	599,	229	N.E.2d	536	(1967)	(no	constituyó	abuso	
de	discreción	la	concesión	de	un	interdicto	provisional);	State	ex	rel.	Fisher	v.	Kennan,	35	Wash.	52,	76	P.	516	(1904).	
130	Cooke	v.	Teleprompter	Corp.,	334	F.	Supp.	467,	473	(S.D.N.Y.	1971)	(ordenando	posponer	nuevamente	una	reunión	anual	ya	 aplazada);	
Studebaker	Corp.	v.	Allied	Products	Corp.,	256	F.	Supp.	173	(W.D.	Mich.	1966);	Union	Pacific	Railroad	Co.	v.	Chicago	&	North	 Western	
Railway	Co.,	226	F.	Supp.	400	(N.D.	Ill.	1964).	
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suspensión	de	una	elección,	cualquier	elección	celebrada	en	desatención	de	la	directriz	es	nula,	aun	cuando	

sus	participantes	no	hayan	sido	parte	en	la	demanda	en	la	que	se	otorgó	la	medida	cautelar	y	no	les	hubiese	

sido	notificada.131	

En	Delaware	se	ha	reconocido	la	necesidad	de	preservar	el	proceso	deliberativo	y	el	derecho	de	los	

accionistas	a	decidir	libremente.	En	Blasius	Industries,	Inc.	v.	Atlas	Corp.,	el	canciller	Allen	sostuvo	que	el	

voto	de	los	accionistas,	en	inglés	stockholder	franchise,	constituye	“el	fundamento	ideológico	que	sustenta	la	

legitimidad	del	poder	directivo”	y	que	cualquier	 interferencia	 intencional	por	parte	de	 la	 junta	debe	estar	

sujeta	 al	 escrutinio	más	 riguroso.132	 Bajo	 lo	 que	 se	 ha	 denominado	 compelling	 justification	 standard,	 los	

directores	solo	pueden	justificar	una	medida	que	limite	o	afecte	el	ejercicio	del	voto	de	los	accionistas	cuando	

resulte	 absolutamente	 necesaria	 para	 evitar	 un	 daño	 corporativo	 sustancial,	 limitando	 así	 la	 tradicional	

deferencia	judicial	del	business	judgment	rule.133	

Esta	 visión	 se	 complementa	 con	 las	 doctrinas	 desarrolladas	 en	Unocal	 Corp.	 v.	 Mesa	 Petroleum	

Co.	y	Revlon,	Inc.	v.	MacAndrews	&	Forbes	Holdings,	Inc.,	que	establecieron	distintos	estándares	de	revisión	

judicial	según	el	 tipo	de	decisión	corporativa	y	el	grado	de	amenaza	para	el	proceso	de	gobernanza.134	En	

conjunto,	Unocal,	Revlon	y	Blasius	consolidaron	el	rol	de	los	tribunales	de	Delaware	como	árbitros	finales	en	

las	disputas	sobre	el	control	corporativo,	permitiéndoles	dictar	la	asignación	de	los	derechos	de	control	entre	

las	juntas	y	los	accionistas.135	

La	 jurisprudencia	de	Delaware	ha	delimitado	el	alcance	del	estándar	de	Blasius.	En	Stahl	v.	Apple	

Bancorp,	Inc.,	el	tribunal	sostuvo	que	el	estándar	aplica	únicamente	cuando	la	junta	actúa	con	el	propósito	

de	obstaculizar	y	afectar	el	voto	de	 los	accionistas,	y	no	cuando	los	efectos	sobre	el	proceso	electoral	son	

incidentales.136	Esta	 línea	 jurisprudencial	 refleja	 una	 tensión	 constante	 entre	 el	 formalismo	 democrático	

	
	

	
131	Deal	v.	Erie	Coal	&	Coke	Co.,	248	Pa.	48,	93	A.	829	(Pa.	1915).	
132	Blasius	Indus.,	Inc.	v.	Atlas	Corp.,	564	A.2d	651,	659	(Del.	Ch.	1988).	
133	Véase	Gregory	S.	Schaer,	Comment,	Blasius	Industries,	Inc.	v.	Atlas	Corp.:	Closer	Scrutiny	of	Board	Decisions	Under	the	“Compelling	
Justification”	Standard,	16	DEL.	J.	CORP.	L.	639,	640	(1991).	
134	Unocal	Corp.	v.	Mesa	Petroleum	Co.,	493	A.2d	946	(Del.	1985);	Revlon,	Inc.	v.	MacAndrews	&	Forbes	Holdings,	Inc.,	506	A.2d	173	(Del.	
1986).	
135	Zohar	Goshen	&	Sharon	Hannes,	The	Death	of	Corporate	Law,	94	N.Y.U.	L.	REV.	263,	266–67	(2019).	
136	Stahl	v.	Apple	Bancorp,	Inc.,	579	A.2d	1115,	1120–22	(Del.	Ch.	1990).	
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de	Blasius	y	la	deferencia	funcional	del	business	judgment	rule.137	Se	ha	comentado	que	los	tribunales	estatales	

han	mostrado	una	 “esquizofrenia	 judicial”:	 por	 un	 lado,	 protegen	 celosamente	 la	 integridad	del	 voto	 del	

accionista;	por	otro,	tienden	a	excusar	la	interferencia	cuando	esta	se	presenta	como	mera	administración	del	

proceso	electoral.138	Si	bien	han	sido	raras	las	ocasiones	en	que	los	tribunales	han	hallado	una	justificación	

“convincente”	bajo	Blasius,	 se	 reconoce	que	 la	norma	conserva	plena	utilidad	en	 casos	que	 involucran	el	

núcleo	del	proceso	democrático	corporativo,	como	las	elecciones	de	directores	o	la	manipulación	de	la	base	

accionarial.	 139	 Aunque	 las	 doctrinas	 de	Blasius,	Unocal,	Revlon	 y	Weinberger	han	 sido	 suavizadas	 por	 la	

jurisprudencia	reciente,	el	principio	que	las	subyace	sigue	vigente:	los	directores,	como	oficiales	fiduciarios,	

no	pueden	alterar	unilateralmente	las	reglas	que	definen	su	propia	rendición	de	cuentas.140	

IV.Interdicto	para	obligar	la	reunión	anual	de	accionistas	(Artículo	7.01)	

La	tercera	modalidad	de	interdicto	legislativo	que	examinaremos	está	regulada	en	el	artículo	7.01(D)	

de	la	Ley	General	de	Corporaciones	de	2009.	A	diferencia	de	los	remedios	contemplados	en	los	Artículos	7.10	

y	7.15,	que	se	orientan	hacia	la	fiscalización	de	la	gestión	corporativa	y	la	intervención	judicial	en	situaciones	

de	conflicto,	el	artículo	7.01(D)	atiende	un	componente	elemental,	pero	igualmente	esencial,	de	la	gobernanza	

corporativa:	la	celebración	de	una	reunión	anual	para	la	elección	de	los	directores.	

El	mecanismo	procesal	dispuesto	en	el	artículo	7.01(D)	opera	como	instrumento	de	garantía	mínima	

para	asegurar	que	el	proceso	electoral	interno	de	la	corporación	no	se	frustre	por	inacción,	desorganización	

o	control	arbitrario.	Uno	de	los	derechos	básicos	de	un	accionista	es	el	derecho	a	votar	y	a	participar	en	el	

proceso	de	selección	del	cuerpo	directivo	de	la	corporación.	El	ejercicio	de	este	derecho	al	voto	se	viabiliza	

mediante	la	celebración	de	una	reunión	anual	de	accionistas.	

Tal	 como	 ocurre	 con	 la	 sección	 211(b),	 su	 equivalente	 en	Delaware,	 el	 artículo	 7.01(D)	 faculta	 al	

tribunal	a	ordenar	sumariamente	la	celebración	de	la	reunión	anual	de	accionistas	cuando	la	corporación	no	

la	ha	convocado	dentro	de	los	plazos	establecidos	en	la	ley.	Así	se	evita	la	parálisis	institucional	y	se	preserva	

	

137Gregory	 S.	 Schaer,	Blasius	 Industries,	 Inc.	 v.	 Atlas	 Corp.:	 Closer	 Scrutiny	 of	 Board	 Decisions	 Under	 the	 “Compelling	 Justification”	
Standard,	16	DEL.	J.	CORP.	L.	639,	654–56	(1991).	
138Dale	A.	Oesterle	&	Alan	R.	Palmiter,	Judicial	Schizophrenia	in	Shareholder	Voting	Cases,	79	IOWA	L.	REV.	485,	493–95	(1994).	
139David	C.	McBride	&	Danielle	Gibbs,	Interference	with	Voting	Rights:	The	Metaphysics	of	Blasius	Industries	v.	Atlas	Corp.,	26	DEL.	J.	
CORP.	L.	927,	930–31	(2001).	
140James	D.	Cox	&	Randall	S.	Thomas,	Delaware’s	Retreat:	Exploring	Developing	Fissures	and	Tectonic	Shifts	in	Delaware	Corporate	Law,	
42	DEL.	J.	CORP.	L.	323,	363(2018).	
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la	función	electoral	de	los	accionistas,	quienes,	al	participar	y	votar	en	la	reunión,	confieren	legitimidad	al	

cuerpo	directivo	de	 la	 corporación.	 141	 La	exigencia	de	 celebrar	una	 reunión	anual	 se	 refiere	a	 la	 elección	

regular	para	seleccionar	a	la	junta	de	directores	y	no	a	otros	procesos	electorales	especiales	que	se	celebren	

para	cubrir	vacantes	o	seleccionar	personas	para	cubrir	nuevas	posiciones.142	

Es	 importante	señalar	que	la	Ley	General	de	Corporaciones	provee	un	mecanismo	alterno	para	la	

selección	 del	 cuerpo	 directivo	 de	 la	 empresa,	 sin	 necesidad	 de	 convocar	 ni	 celebrar	 una	 reunión	 de	

accionistas.	El	artículo	7.17	hace	disponible	un	proceso	que	excusa	el	procedimiento	tradicional	de	selección	

de	los	directores,	consistente	en	la	celebración	de	una	reunión	anual	a	la	que	se	convoca	a	los	accionistas	

poseedores	de	acciones	con	derecho	al	voto.143	El	mecanismo	alterno	se	activa	cuando	una	o	más	personas	

poseen	o	controlan	las	acciones	que	confieren	mayoría	de	votos	para	la	aprobación	de	un	asunto	corporativo	

determinado,	 incluyendo	 la	 selección	 de	 los	 directores	 de	 la	 empresa.	 Si	 ese	 accionista	 o	 conjunto	 de	

accionistas	cuenta	con	votos	suficientes	para	elegir	a	los	miembros	de	la	junta	por	encima	de	la	oposición	de	

los	accionistas	restantes	que	también	poseen	derecho	al	voto,	la	selección	de	la	junta	mediante	una	reunión	

formalmente	citada	se	vuelve	un	esfuerzo	en	vano,	pues	el	resultado	ya	está	predispuesto.	Recordemos	que,	

bajo	 el	modelo	 de	 gobernanza	 corporativa,	 la	mayoría	manda.	 En	 tal	 caso,	 el	 artículo	 7.17	 autoriza	 a	 las	

personas	con	votos	suficientes	para	elegir	a	los	directores	a	suscribir	un	documento	escrito	que	confirme	su	

selección,	y	así	queda	debidamente	electo	el	cuerpo	directivo	de	la	corporación,	sin	necesidad	de	convocar	ni	

celebrar	la	reunión.	

Cuando	no	 se	utilice	el	mecanismo	previsto	en	el	 artículo	7.17,	 se	aplicará	 la	 regla	general	 y	 será	

necesario	celebrar	una	reunión	anual	de	accionistas	dentro	de	los	trece	meses	siguientes	a	la	última	elección	

de	directores.144	En	la	medida	en	que	la	elección	anual	no	se	celebra	y	quienes	integran	la	junta	permanecen	

en	 sus	 cargos	 sin	 que	 su	 continuidad	 haya	 sido	 ratificada	 por	 el	 voto	 de	 los	 accionistas,	 el	 derecho	

fundamental	 al	 voto	 se	menoscaba.	 Por	 ello,	 la	 ley	 provee	 un	 remedio	 interdictal	mediante	 el	 cual	 los	

	
	
	
141Véase	Ley	General	de	Corporaciones	de	Puerto	Rico,	art.	7.01(d),	14	LPRA	§	3641(d);	cf.	Del.	Code	Ann.	tit.	8,	§	211(b)	(West	2024).	
142Burr	v.	Burr	Corp.,	291	A.2d	409,	410-12	(Del.	Ch.	1972).	
143Ley	General	de	Corporaciones	de	Puerto	Rico,	art.	7.17,	14	LPRA	§	3657.	
144	14	LPRA	§	3641(d).	
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accionistas	con	derecho	al	voto	pueden	hacer	valer	su	derecho	a	participar	de	manera	efectiva	en	el	proceso	

de	elección	de	directores.	

Una	vez	convocada	la	reunión	anual,	los	accionistas	no	están	obligados	a	asistir	a	la	reunión.	El	hecho	

de	no	haber	asistido	a	la	reunión	no	priva	al	accionista	ausente	del	poder	para	impugnar	la	votación	realizada	

en	ella.145	Participar	en	la	reunión	y	votar	son	derechos	que	corresponden	al	accionista,	y	este	decide	si	los	

ejerce	o	no.	Si	la	abstención	o	la	negativa	a	asistir	a	la	reunión	de	accionistas	debidamente	citada	provoca	que	

no	 se	 alcance	 el	 quórum	 requerido,	 el	 mecanismo	 interdictal	 dispuesto	 en	 el	 artículo	 7.10(D)	 no	 podrá	

utilizarse	 para	 obligar	 la	 citación	 de	 una	 reunión	 en	 la	 que	 los	 que	 asistan	 serán	 quórum.	 En	 tal	 caso,	

procederá	a	fijar	una	nueva	fecha	para	la	reunión	y	convocar	a	los	accionistas.	

Los	 directores	 cuentan	 con	 un	 periodo	 de	 gracia	 de	 treinta	 días,	 una	 vez	 transcurrida	 la	 fecha	

señalada	en	los	estatutos	para	convocar	y	celebrar	la	reunión	anual,	si	esta	no	se	hubiese	efectuado.146	En	otras	

palabras,	se	reconoce	que	no	siempre	es	posible	o	aconsejable	celebrar	la	reunión	anual	de	accionistas	antes	

de	la	fecha	exacta	del	primer	aniversario	de	la	última	reunión,	pero	el	período	de	gracia	no	confiere	licencia	

para	dejar	sin	efecto	la	exigencia	clara	de	la	legislación	corporativa	de	celebrar	una	“reunión	anual”.	Al	utilizar	

este	término,	la	Asamblea	Legislativa	dispuso	que	las	corporaciones	tenían	que	celebrar	una	reunión	anual	

de	accionistas.	De	no	celebrarse	la	reunión	dentro	de	los	treinta	días	posteriores	a	la	fecha	fijada	para	su	

celebración—o	dentro	de	los	trece	meses	desde	la	última	reunión	anual	o	desde	el	último	consentimiento	

escrito	mediante	el	cual	se	eligieron	directores—cualquier	accionista	puede	solicitar	al	tribunal	una	orden	

para	que	se	celebre	la	reunión.	La	reunión	que	ordene	el	tribunal	estará	sujeta	a	normas	especiales	respecto	

al	 quórum,	 pues	 las	 acciones	 de	 capital	 representadas	 en	 dicha	 reunión	 constituirán	 quórum,	 con	

independencia	de	lo	dispuesto	en	el	certificado	de	incorporación	o	en	el	reglamento	de	la	corporación.	En	las	

reuniones	instadas	como	resultado	de	esta	acción	interdictal	no	procede	la	consideración	de	otros	asuntos.147	

En	MFC	Bancorp	 LTD.	 v.	 Equidyne	Corporation	 se	 presentó	 una	 acción	 interdictal	 bajo	 la	 sección	

211(b)	de	la	ley	de	Delaware.148	En	respuesta	a	la	acción	incoada,	la	corporación	anunció	y	convocó	la	reunión	
	
	

145	State	of	Wis.	Inv.	Bd.	v.	Peerless	Sys.	Corp.,	2000	WL	1805376,	at	*6	(Del.	Ch.	Dec.	4,	2000).	
146	Seahawk	Oil	Mgmt.	Corp.	v.	Discovery	Oil,	Ltd.,	No.	8529,	1986	Del.	Ch.	LEXIS	440	(Del.	Ch.	July	16,	1986).	
147	Frenz	v.	Gencor	Indus.,	Inc.,	2005	WL	2266594,	at	*1	(Del.	Ch.	Sept.	9,	2005).	
148	MFC	Bancorp	Ltd.	v.	Equidyne	Corp.,	844	A.2d	1015	(Del.	Ch.	2003).	
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anual	de	accionistas	para	una	fecha	que	tendría	lugar	quince	meses	y	doce	días	después	de	la	última	reunión	

anual.	La	corporación,	fundamentándose	en	la	fijación	de	una	fecha	para	la	celebración	de	la	reunión,	sostuvo	

que	el	pleito	se	había	tornado	académico.	El	demandante,	por	su	parte,	alegó	que	su	reclamación	no	era	

académica	al	momento	en	que	se	 instó,	por	 lo	que	no	procedía	 la	desestimación.	El	Tribunal	 indicó	que	

Delaware	 se	 toma	 muy	 en	 serio	 la	 normativa	 jurídica	 aplicable	 respecto	 al	 proceso	 anual	 de	 elección.	

Determinó	 que	 la	 acción	 no	 se	 había	 tornado	 académica,	 ya	 que	 la	 fecha	 anunciada	 por	 la	 corporación	

continuaba	violando	el	plazo	fijado	por	la	ley	para	celebrar	la	reunión	anual.	Sostuvo	que	una	convocatoria	

extemporánea	no	subsana	la	omisión	original	ni	impide	al	accionista	ejercer	su	derecho	a	solicitar	una	orden	

judicial	que	garantice	 la	celebración	válida	y	oportuna	de	 la	elección	anual.	Por	consiguiente,	el	 tribunal	

denegó	la	desestimación	y	ordenó	la	celebración	de	la	reunión	conforme	a	los	parámetros	exigidos	por	ley.149	

Si	bien	el	derecho	a	exigir	la	celebración	de	la	reunión	anual	es	prácticamente	absoluto,150	se	han	

identificado	circunstancias	excepcionales	en	las	que	la	omisión	de	celebrarla	puede	considerarse	excusable.151	

En	Speiser	v.	Baker152se	resolvió	que,	dada	la	naturaleza	compulsoria	de	la	celebración	de	la	reunión	anual,	

sería	necesario	demostrar	un	fundamento	de	equidad	de	gran	peso,	o	poderoso	(powerful	equity),	para	que	el	

tribunal	se	abstenga	de	ejercer	su	autoridad	y	no	ordene	la	celebración	inmediata	de	la	reunión.	El	tribunal	

indicó	expresamente	que	el	hecho	de	que	la	corporación	se	hubiese	allanado	en	una	ocasión	previa,	en	la	que	

también	incumplió	con	celebrar	la	reunión	anual	en	el	término	correspondiente,	no	constituye	una	defensa.153	

Tampoco	 es	 una	 defensa	 válida	 alegar	 que	 la	 celebración	 de	 la	 reunión	 provocará	 una	 contienda	 por	 la	

obtención	de	proxies	o	votos	por	apoderado,	que	pudiera	acarrear	efectos	adversos	para	la	corporación.154	De	

igual	manera,	 se	ha	resuelto	que	una	orden	de	paralización	automática	emitida	en	un	procedimiento	de	

quiebra	ante	el	tribunal	federal	no	exime	de	la	obligación	de	celebrar	la	reunión	anual	de	accionistas.155	
	
	
	
	

	

149	Supra,	nota	121.	
150	Saxon	Indus.,	Inc.	v.	NKFW	Partners,	488	A.2d	1298,	1301	(Del.	1985).	
151	Tweedy,	Browne	&	Knapp	v.	Cambridge	Fund,	Inc.,	318	A.2d	635,	637	(Del.	Ch.	1974).	
152	Speiser	v.	Baker,	525	A.2d	1001,	1006	(Del.	Ch.	1987).	
153	Id.	en	la	pág.	1006.	
154	Saxon	Indus.,	Inc.	v.	NKFW	Partners,	488	A.2d	1298,	1301	(Del.	1985).	
155	In	re	Johns-Manville	Corp.,	801	F.2d	60,	64	(2d	Cir.	1986).	
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Una	vez	que	el	accionista	demandante	establece	la	procedencia	de	su	petición	al	amparo	del	artículo,	

la	reunión	debe	celebrarse	tan	pronto	como	sea	posible.156	Como	en	cualquier	proceso	sumario	de	naturaleza	

interdictal,	el	tribunal	retiene	discreción	para	decidir	si	ordena	o	no	la	celebración	de	la	reunión.157	

Conclusión	
Los	interdictos	estatutarios	previstos	en	la	Ley	General	de	Corporaciones	forman	parte	esencial	de	la	

estructura	jurídica	que	regula	la	corporación.	A	través	de	la	tríada	de	los	artículos	7.01,	7.10	y	7.15,	la	Legislatura	

ha	reconocido	que	ciertos	conflictos	entre	accionistas	y	oficiales	corporativos	requieren	mecanismos	sumarios	

capaces	de	intervenir	de	manera	inmediata	para	evitar	daños	irreparables.	Estos	procedimientos	permiten	a	los	

accionistas	proteger	su	interés	propietario	en	la	corporación,	particularmente	sus	derechos	de	voto	y	de	acceso	

a	la	información.	

Su	valor	estratégico	es	evidente.	Como	un	caballo	de	Troya,	estos	remedios	permiten	a	los	accionistas	

penetrar	en	el	ámbito	interno	corporativo—un	espacio	que	de	ordinario	les	resulta	inaccesible	bajo	el	modelo	

clásico	de	gobernanza	corporativa—para	obtener	información	e	impugnar	reuniones	o	procesos	eleccionarios	

corporativos	 defectuosos.	 Ello	 les	 permite	 conocer	 con	 precisión	 los	 hechos	 y	 supuestos	 relevantes,	

colocándolos	 en	 condiciones	 de	 establecer	 un	 reclamo	 plausible	 que	 pueda	 servir	 de	 fundamento	 a	 una	

eventual	acción	derivativa.	

La	 jurisprudencia	 ha	 reiterado	 que	 estos	 procedimientos	 se	 dirigen	 a	 fines	 específicos	 y	 que	 su	

utilización	 exige	 una	 demostración	 de	 necesidad,	 legitimidad	 y	 diligencia.	 En	 ese	 sentido,	 la	 actuación	

oportuna	del	accionista,	la	claridad	del	reclamo	y	el	vínculo	entre	el	propósito	alegado	y	la	documentación	

solicitada	son	factores	indispensables	para	el	ejercicio	prudente	del	poder	judicial.	

Finalmente,	el	diseño	de	estos	remedios	parte	de	un	supuesto	más	amplio:	el	modelo	de	gobernanza	

corporativa	 descansa	 en	 la	 separación	 entre	 propiedad	 y	 control,	 y	 dicha	 separación	 solo	 funciona	

adecuadamente	cuando	existen	instrumentos	efectivos	que	permitan	a	los	accionistas	fiscalizar	el	ejercicio	del	

poder	dentro	de	la	corporación.	Los	mecanismos	interdictales,	entonces,	cumplen	varias	funciones:	previenen	

la	perpetuación	de	prácticas	opresivas	o	ilegales	y	facilitan	la	tramitación	de	pleitos	meritorios.	En	un	entorno	

	
156	Walsh	v.	Search	Exploration,	Inc.,	1990	WL	126664,	at	*5	(Del.	Ch.	Aug.	31,	1990).	
157	Spanakos	v.	Pate,	237	A.3d	809,	815	(Del.	2020).	
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corporativo	cada	vez	más	complejo,	estos	remedios	reafirman	la	importancia	de	la	supervisión	judicial	como	

garantía	de	un	sistema	de	gobernanza	transparente	y	funcional.	
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I. Introducción	

Este	escrito	analiza	cómo	la	ubicación	estratégica	de	las	cláusulas	arbitrales	incide	en	su	aceptación	y	validez	en	

el	 ámbito	 de	 los	 contratos	 digitales,	 ponderando	 los	 derechos	 de	 las	 partes	 y	 la	 eficacia	 del	 consentimiento	

manifestado.	 Resulta	 previsible	 que	 las	 corporaciones	 opten	 por	 el	 arbitraje	 como	método	 de	 resolución	 de	

disputas.	El	beneficio	para	los	redactores	de	estas	cláusulas	es	tener	el	poder	de	reglamentar	y	moldear	el	reclamo	

según	sus	intereses	siempre	que	cumplan	con	las	disposiciones	de	la	Ley	Federal	de	Arbitraje	(“FAA”).1	 A	este	

beneficio	 se	 le	 añaden	 la	 rapidez	con	 la	que	debería	 resolverse,	 el	 ahorro	de	 tiempo	y	dinero	que	 implica,	 la	

privacidad	que	brinda	en	la	resolución	de	conflictos	y	la	flexibilidad	que	la	caracteriza.	

II. Compañía	OpenStage	

Un	ejemplo	reciente	es	OpenStage,	una	compañía	inglesa	que	desarrolla	plataformas	para	que	los	

*El	autor	es	estudiante	de	la	Escuela	de	Derecho	de	la	Universidad	de	Puerto	Rico.	Posee	un	Bachillerato	en	Relaciones	Públicas	y	Publicidad	
de	 la	Universidad	 de	 Puerto	 Rico,	 Recinto	 de	 Río	 Piedras.	 Cuenta	 con	 experiencia	 profesional	 en	 instituciones	 públicas	 centradas	 en	 el	
desarrollo	económico	y	entretenimiento	en	Puerto	Rico.	Completó	pasantías	en	los	bufetes	Napoli	Shkolnik,	LLC	y	Marichal	Hernández,	LLC,	
donde	asistió	en	labores	de	litigio	en	el	foro	estatal	y	federal	y	demás	asuntos	corporativos.	Se	desempeñó	como	PEAF	del	Centro	de	Apoyo	a	
la	 Innovación	 y	Comercialización	de	 la	Universidad	de	Puerto	Rico	 (UPR	 i+c)	 apoyando	 a	 distintas	 empresas	 en	 investigaciones	 para	 la	
protección	 de	 su	 propiedad	 intelectual	 y	 en	 asuntos	 corporativos.	 Realizó	 labores	 judiciales	 como	 estudiante	 practicante	 en	 el	 Tribunal	
Supremo	de	Puerto	Rico,	en	la	oficina	del	Juez	Asociado	Hon.	Luis	Estrella	Martínez.	Es	co-director	del	Pro	Bono	de	Propiedad	Intelectual	y	
Startups,	donde	lidera	iniciativas	dirigidas	a	la	educación	legal	de	creativos	y	emprendedores.	Sus	intereses	profesionales	y	académicos	se	
centran	en	el	litigio	comercial,	la	propiedad	intelectual,	el	desarrollo	empresarial	y	el	derecho	real.	
1	Véase	Federal	Arbitration	Act,	9	U.S.C.	§§	1-16	(2023)	(en	donde	se	discute	las	reglas	de	arbitraje).	
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artistas	 administren	 e	 interactúen	 con	 su	 fanaticada.2	 Esta	 se	 encargó	de	 la	 preventa	de	 boletos	 para	 los	

conciertos	del	artista	Bad	Bunny	en	Puerto	Rico.	Aunque	en	la	compra	del	boleto	no	se	pacta	una	cláusula	

arbitral,	al	verificar	los	términos	y	condiciones	de	la	página	se	encuentra,	en	la	cláusula	número	cuarenta	y	

dos	(42),	la	designación	de	Inglaterra	como	de	la	jurisdicción	exclusiva	para	cualquier	reclamo:	“These	T&Cs	

and	this	Pre-Sale	Ballot	are	governed	by	the	laws	of	England	and	Wales,	and	any	dispute	(including	if	any	

entrants	to	this	Pre-Sale	Ballot	wish	to	take	court	proceedings)	will	be	subject	to	the	exclusive	jurisdiction	of	

the	Courts	of	England.”3	

Al	aceptar	los	términos	y	condiciones	de	la	página	para	participar	en	la	preventa	de	boletos,	el	usuario	

aceptaba,	a	su	vez,	que	cualquier	reclamo	o	disputa	que	se	generara	tendría	que	resolverse	a	más	de	cuatro	

mil	(4,000)	millas	de	distancia.	

III. Jurisprudencia	

La	jurisprudencia	ha	desempeñado	un	papel	crucial	en	la	configuración	del	marco	legal	que	rige	las	

cláusulas	arbitrales.	A	falta	de	una	legislación	concreta	y	definitiva,	los	tribunales	han	definido	algunos	límites	

e	implicaciones	legales	de	estas	cláusulas.	Los	precedentes	en	esta	materia	demuestran	lo	complejo	que	puede	

llegar	a	ser	el	derecho	contractual	en	este	siglo.	A	su	vez,	ofrecen	guías	legales	que	facilitarán	la	redacción	de	

la	normativa	de	estos	acuerdos	en	el	futuro.	

A	tenor	de	lo	antes	mencionado,	el	caso	Specht	v.	Netscape	de	2002	arroja	luz	sobre	lo	que	podría	

aplicarse	para	validar	los	acuerdos	en	una	futura	legislación.4	Decidido	por	el	Tribunal	Apelativo	del	Segundo	

Circuito,	se	analizó	la	validez	de	un	acuerdo	de	arbitraje	ubicado	en	una	página	aparte,	accesible	mediante	

un	 enlace	 distinto	 al	 que	 permitía	 descargar	 el	 programa.	 La	 corte	 falló	 a	 favor	 de	 los	 demandantes	 y	

determinó	 que	 la	 falta	 de	 notificación	 clara	 y	 de	 consentimiento	 inequívoco	 hacía	 inválido	 el	 acuerdo.	

Igualmente,	la	corte	determinó	que	los	demandantes	no	estaban	obligados	por	los	términos	y	condiciones	

provistos,	por	las	mismas	razones	por	las	que	se	invalidó	la	cláusula	de	arbitraje.5	Esta	decisión	podría	instituir	

una	 legislación	 de	 transparencia,	 dado	 que	 parecería	 haber	 una	 acción	 preventiva	 que	 habría	 otorgado	

protección	al	acuerdo	de	Netscape.	

	

2	Open	Stage,	More	about	us,	https://openstage.live/about	(última	visita	18	de	mayo	de	2026).	
3	Pre-Sale	Ballot	Terms	and	Conditions,	OPEN	STAGE,	https://badbunny-s.os.fan/badbunny.html	(última	visita	18	de	mayo	de	2026).	
4	Specht	v.	Netscape,	306	F3.d	17	(2d	Cir.	2002).	
5	Id.	en	la	pág.	20.	
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La	 legislación	podría	 exigir	que,	 al	 aceptar	un	acuerdo	de	 términos	 y	 condiciones,	 se	 realice	una	

selección	separada	pero	obligatoria	que	demuestre	el	consentimiento	y	la	aceptación	de	dichos	términos.	Esto	

podría	lograrse	mediante	una	acción	afirmativa,	como	aceptar	un	encasillado	que	lea	“[a]cepto	estos	términos	

y	condiciones”	y	que	permita	acceder	a	ellos	 fácilmente.	 Igualmente,	 la	 legislación	podrá	requerir	que	 las	

disposiciones	 más	 importantes	 de	 los	 términos	 y	 condiciones	 se	 muestren	 de	 manera	 inequívoca,	 sin	

necesidad	de	salir	de	la	pantalla	inicial	para	acceder	a	ellas.	

El	 caso	 Hubbert	 v.	 Dell	 de	 2005	 establece	 lo	 que	 se	 entendería	 como	 medidas	 de	 seguridad	

(“guardrails”)	relativas	a	la	diligencia	de	la	compañía.6	Los	demandantes	del	caso	compraron	computadoras	a	

través	del	sitio	web	de	Dell,	donde	se	les	informó	que	las	ventas	estarían	sujetas	a	los	Términos	y	Condiciones	

de	Venta.7	Para	efectuar	la	compra,	tuvieron	que	navegar	por	cinco	(5)	páginas	web	de	la	compañía.	Cada	una	

contenía	 un	 “hyperlink”	 que	 dirigía	 al	 consumidor	 a	 los	 Términos	 y	 Condiciones	 de	 Venta,	 donde	 se	

encontraba	el	acuerdo	de	arbitraje.8	Además,	las	últimas	tres	(3)	páginas	establecían	que	todas	las	compras	

quedarían	sujetas	a	estos	acuerdos	de	venta.9	Esta	información	aparecía	en	los	documentos	de	envío	por	correo	

al	cliente.	El	tribunal	decidió	que	la	cláusula	de	arbitraje	era	ejecutable	y	remitió	el	caso	a	arbitraje.	El	Tribunal	

declaró	que	los	“hyperlinks”	constituían	una	notificación	suficiente	para	hacer	válido	el	acuerdo,	que	el	mero	

hecho	de	ser	un	contrato	de	adhesión	no	lo	hacía	inválido	y	que	el	arbitraje	no	era	necesariamente	oneroso	

para	el	usuario.10	

La	legislación	que	podría	proponerse,	tomando	como	referencia	el	caso	mencionado,	establecería	una	

regla	que	garantice	la	notificación	clara	y	efectiva	de	los	términos	del	contrato.	Esta	exigiría	la	inclusión	de	

avisos	mínimos	en	sus	páginas	web	y	el	uso	de	“hyperlinks”	que	faciliten	el	acceso	a	los	acuerdos	pertinentes.	

Se	implementaría	un	mecanismo	probatorio	que	requiera	que	el	demandante	presente	evidencia	suficiente	que	

acredite	 la	 falta	de	eficacia	de	la	compañía	en	la	notificación	de	los	términos.	Esto	tendría	como	 objetivo	

desincentivar	a	los	consumidores	de	presentar	demandas	respecto	a	acuerdos	cuya	existencia	y	cuyo	contenido	

pudieron	verificar	con	anterioridad.	Esta	instrucción	incentivaría	a	las	compañías	a	implementar	

	
6	Hubbert	v.	Dell,	835	N.E.	2d	113	(III.	App.	Ct.	2005).	
7	Id.	en	la	pág.	117-18.	
8	Id.	
9	Id.	
10	Id.	en	la	pág.	121,	124.	
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la	medida	para	que	les	brinde	una	protección	ante	este	tipo	de	reclamaciones.	Adicionalmente,	la	regulación	

permitiría	a	los	tribunales	desestimar	casos	sin	necesidad	de	realizar	un	análisis	exhaustivo	de	la	prueba	y	la	

evidencia.	

En	2016,	el	Tribunal	de	Apelaciones	del	Segundo	Circuito	abordó	la	validez	de	los	contratos	digitales	

de	adhesión	en	Amazon.11	Este	contrato	de	adhesión	contenía	los	términos	y	condiciones	de	Amazon,	entre	

los	que	figuraba	una	cláusula	de	arbitraje.	Nicosia	alegó	que	Amazon	vendió	productos	ilegales	y	que	debía	

ser	llevada	ante	el	tribunal,	pero	esta	argumentó	que	los	términos	y	condiciones	se	aceptaron	mediante	las	

compras	realizadas	en	su	plataforma.	Los	términos	y	condiciones	estaban	disponibles	a	través	de	un	enlace	

ubicado	en	la	parte	inferior	de	la	página.	El	Tribunal	de	Apelaciones	debió	analizar	si	se	proporcionó	aviso	

suficiente	en	un	contrato	digital	en	el	que	no	se	realizó	una	acción	afirmativa,	pero	en	el	que	el	cliente	tuvo	

la	oportunidad	de	saber	que	existía	un	acuerdo	entre	las	partes.	

Finalmente,	el	tribunal	determinó	que	Nicosia	aceptó	los	términos	y	condiciones	al	utilizar	la	página	

web.	Fundamenta	su	decisión	argumentando	que	la	omisión	de	leer	los	términos	y	condiciones	no	hace	el	

acuerdo	nulo:	“[a]s	with	paper	contracts	or	shrinkwrap	agreements,	to	be	bound,	an	internet	user	need	not	

actually	read	the	terms	and	conditions	or	click	on	a	hyperlink	that	makes	them	available	as	long	as	she	has	

notice	of	their	existence.”12	Además,	basado	en	leyes	de	Washington,	de	donde	proviene	el	caso,	la	conducta	

del	cliente	es	determinante	para	la	validez	del	contrato:	“[A]n	offeree	is	still	bound	by	the	provision	if	he	or	

she	is	on	inquiry	notice	of	the	term	and	assents	to	it	through	the	conduct	that	a	reasonable	person	would	

understand	to	constitute	assent.”13	

Este	escrito	presenta	la	noción	de	la	modalidad	de	contratos	“browsewrap”.	En	estos	casos,	el	cliente	

acepta	simplemente	mediante	el	uso	de	la	página	web	que	contiene	un	“hyperlink”	a	los	acuerdos,	sin	requerir	

una	manifestación	expresa	de	aceptación.14	Este	tipo	de	contrato	fue	originalmente	presentado	y,	de	alguna	

manera,	aprobado	en	Specht,	donde	se	establece	que	“[m]utual	manifestation	of	assent,	whether	by	written	

or	spoken	word	or	by	conduct,	is	the	touchstone	of	contract.”15	Una	legislación	elaborada	conforme	a	los	

	
11	Nicosia	v.	Amazon.com,	Inc.,	834	F3d.	220	(2d	Cir.	2016).	
12	Id.	en	la	pág.	232.	
13	Id.	en	la	pág.	233.	
14	Specht	v.	Netscape,	306	F3.d	17,	31	(2d	Cir.	2002).	
15	Id.	en	la	pág.	29.	
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estándares	de	Nicosia	exigiría	una	delineación	específica	o	requisitos	para	que	ese	enlace	sea	más	accesible	

sin	causar	duda	razonable.16	De	esta	manera,	se	benefician	los	tribunales	al	no	tener	que	pasar	prueba	más	

allá	de	los	requisitos	básicos	que	se	proponen	en	la	ley.	Por	ejemplo,	la	ley	podría	especificar	que	el	enlace	se	

coloque	en	la	parte	superior	de	la	pantalla,	donde	las	personas	puedan	verlo	de	primera	mano	y	no	tengan	

que	llegar	hasta	el	final	de	la	página	web	para	encontrarlo.	

El	Tribunal	de	Apelaciones	para	el	Cuarto	Circuito,	en	Marshall	v.	Georgetown	Memorial	amplió	la	

discusión	 sobre	 la	 razonabilidad	 del	 consentimiento	 en	 los	 contratos	 digitales.16	 La	 demandante,	 Loretta	

Marshall,	alegó	discriminación	laboral	y	cuestionó	la	validez	de	la	cláusula	arbitral	incluida	en	la	solicitud	de	

empleo.	La	parte	demandada	argumentó	que	Marshall	había	acordado	acudir	al	arbitraje	mediante	la	solicitud	

de	empleo	de	2020.	En	2016,	la	demandante	presentó	una	solicitud	de	empleo	en	formato	digital	al	mismo	

hospital.	La	página	web	le	requería	que	aceptara	los	términos	y	condiciones	mediante	un	botón	y	advertencias	

explícitas.	

Al	 solicitar	otra	posición	en	el	 año	2020,	 la	plataforma	 le	proporcionó	a	Marshall	 la	 información	

completa	de	su	solicitud	previa,	pero	no	exigió	que	se	desplazara	hasta	el	final	de	la	página	para	aceptar	los	

acuerdos.	El	tribunal	determinó	que,	al	permitir	el	envío	de	la	solicitud	sin	requerir	la	aceptación	expresa	de	

los	 términos,	 la	 plataforma	 no	 ofrecía	 una	 notificación	 razonable	 ni	 una	 manifestación	 válida	 de	

consentimiento;	por	 consiguiente,	denegó	el	paso	al	 arbitraje.	Además,	hizo	hincapié	en	 lo	detallado	por	

Specht:	“[i]n	the	internet	context,	the	magistrate	judge	reasoned,	a	user	who	can	conduct	her	business	on	one	

screen	of	a	website	is	not	presumed	to	have	notice	of	content	that	would	become	visible	only	if	the	user	took	

further	action,	like	scrolling	down	to	see	additional	screens.”17	

Al	discutir	el	marco	general	del	conocimiento	de	las	personas	sobre	los	contratos	digitales,	el	tribunal	

trae	al	contexto	digital	el	principio	de	duty	to	read	el	cual	“does	not	morph	into	a	duty	to	ferret	out	contract	

provisions	when	they	are	contained	in	inconspicuous	hyperlinks	…	or	can	be	found	only	by	scrolling	down	

through	additional	screens.”18	Este	caso	vuelve	a	plantear	la	noción	de	que	los	contratos	digitales	no	pueden	

aceptarse	de	 forma	 implícita.	A	diferencia	de	su	aplicación	en	el	año	2016,	en	 la	que,	como	requisito,	 se	

	
16	Marshall	v.	Georgetown	Mem’l	Hospital,	112	F.	4th	211	(4th	Cir.	2024).	
17	Id.	en	la	pág.	216.	
18	Id.	en	la	pág.	220.	
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marcaba	“ACEPTO”	junto	a	los	términos	visibles,	el	diseño	de	la	página	en	el	año	2020	permitía	enviar	la	

solicitud	 sin	 siquiera	 ver	 el	 acuerdo.	 La	 decisión	 reafirma	 que	 los	 contratos	 digitales	 deben	 incluir	 una	

notificación	razonable	y,	en	este	caso,	no	hubo	tal	notificación.19	Según	este	caso,	una	legislación	propuesta	

requeriría	una	manifestación	expresa	de	consentimiento	del	usuario	para	obligar	al	arbitraje	previo	a	seguir	

usando	la	plataforma.	Además,	debe	requerir	que	la	aceptación	de	los	acuerdos	figure	siempre	al	final	de	las	

páginas	digitales,	lo	cual	podría	haber	cambiado	el	resultado	de	este	caso.	

IV. Reformulación,	pero	¿a	qué	costo?	

En	su	artículo	Relational	Contracts	of	Adhesion,	el	profesor	David	Hoffman	discute	las	razones	por	las	

que	las	compañías	suelen	evitar	reformular	sus	términos	y	condiciones.20	Uno	de	estos	factores	es	la	necesidad	

de	que	el	proceso	sea	realizado	por	 la	propia	compañía,	 sin	asistencia	externa,	 lo	que	 implica	una	mayor	

demora.21	Además,	menciona	que,	para	realizar	este	proceso,	la	compañía	debe	autoevaluarse	para	determinar	

cómo	utilizar	los	términos	y	condiciones	como	método	de	presentación	ante	sus	clientes	o	usuarios.22	Según	

Hissan	Bajwa,	quien	participó	en	el	desarrollo	de	los	términos	y	condiciones	de	Etsy,	estos	aspectos	pueden	

resultar	costosos:	 “Indeed,	 […],	 the	revision	process	 took	six	months,	much	of	 it	on	nights	and	weekends	

carved	out	from	the	day-to-day	work	of	being	a	lawyer	for	a	busy	and	growing	firm.”23	

Más	allá	del	tiempo	que	toma	hacer	estas	enmiendas	y	lo	costoso	que	resultan	ser,	consideran	que	

generalmente	no	se	justifica:	“More	generally,	general	counsel	argue	that	the	time	spent	on	terms	is	quite	

difficult	to	justify	in	a	world	in	which	much	of	what	must	be	contained	in	terms	of	use	is	mandated	by	law	or	

compelled	by	solving	transnational	compliance	problems”.24	

Según	los	abogados	entrevistados	por	Hoffman,	la	complejidad	y	la	redacción	poco	accesible	de	los	

términos	y	condiciones	no	son	accidentales,	sino	que	obedecen	a	una	decisión	deliberada.25	Estos	exponen	

que	los	abogados	intentan	resolver	problemas	de	cumplimiento	a	nivel	global,	mientras	se	gestionan	aspectos	

internos	de	la	compañía	y	se	concilian	con	ámbitos	tan	sensibles	como	las	políticas	de	privacidad.26	Desde	

	
19	Id.	en	la	pág.	223.	
20	David	A.	Hoffman,	Relational	Contracts	of	Adhesion,	85	U.	CHI.	L.	REV.	1395	(2018).	
21	Id.	en	la	pág.	1447.	
22	Id.	
23	Id.	en	la	pág.	1451.	
24	Id.	
25	Id.	en	la	pág.	1452.	
26	Id.	
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esta	 perspectiva,	 sostienen	 que,	 contrario	 a	 lo	 planteado	 por	 Hoffman,	 introducir	 mayor	 creatividad	 o	

simplificar	los	términos	y	condiciones	podría	resultar	contraproducente	para	la	compañía.	

Además,	surgen	otros	planteamientos	que	pueden	anticiparse	como	argumentos	que	el	legislador	o	

el	tribunal	podría	recibir	de	la	defensa	de	la	compañía.	Primero,	en	la	era	digital,	la	información	se	ha	vuelto	

más	accesible.	Si	un	usuario	desea	consultar	los	términos	y	condiciones	de	una	compañía,	puede	simplemente	

introducir	estas	palabras	en	su	buscador	preferido	y	tenerlas	a	su	alcance.	Argumentar	que	los	términos	y	

condiciones	 estaban	 ocultos	 en	 la	 página	 web	 no	 resulta	 tan	 válido	 a	 la	 luz	 del	 desarrollo	 tecnológico.	

Segundo,	los	usuarios	han	integrado	el	uso	de	la	inteligencia	artificial	en	sus	búsquedas	de	información.	Este	

podría	copiar	y	pegar	fácilmente	los	términos	y	condiciones	de	una	compañía	en	alguna	de	estas	plataformas	

y	 solicitar	 un	 resumen	 para	 una	 mejor	 comprensión.	 Sin	 embargo,	 estos	 argumentos	 resultan	

contraproducentes	a	la	vez.	Una	compañía	podría	tomar	estos	pasos	por	sí	misma	para	que	los	términos	y	

condiciones	sean	accesibles	para	sus	usuarios	y	evitar	pleitos	posteriores,	como	ya	se	ha	delineado	en	este	

escrito.	

V. Historial	reglamentario	federal	

La	reglamentación	de	un	aspecto	de	esta	práctica	ya	se	ha	desarrollado.	En	relación	con	la	regulación	

de	los	términos	y	condiciones	de	las	compañías	financieras,	incluidos	los	acuerdos	de	arbitraje,	la	Oficina	de	

Protección	Financiera	del	Consumidor	(“CFPB”,	por	sus	siglas	en	inglés)	aprobó	la	regulación	12	CFR	1040.27	

Esta	creaba	una	restricción	a	las	cláusulas	de	arbitraje	forzoso,	lo	que	limitaba	la	capacidad	de	las	empresas	

que	ofrecían	servicios	financieros	para	incluir	cláusulas	que	obligaran	a	sus	usuarios	a	resolver	toda	disputa	

mediante	arbitraje	y	a	renunciar	a	su	derecho	a	acudir	a	procesos	judiciales	tradicionales.28	Además,	privaba	

a	los	proveedores	del	uso	del	arbitraje	como	mecanismo	para	impedir	los	pleitos	de	clase	en	la	corte	y	les	

obligaba	a	informar	al	usuario	de	esta	práctica.	

Esta	regulación	fue	publicada	el	19	de	julio	de	2017	y	entró	en	vigor	el	18	de	septiembre	del	mismo	

año.	La	Cámara	de	Representantes	y	el	Senado,	ejerciendo	sus	facultades	mediante	una	revisión,	aprobaron	

una	resolución	denegatoria	de	esta	regla.	El	presidente	estadounidense	Donald	Trump	la	convirtió	en	la	Ley	

	
	
27	12	CFR	§	1040	(2017).	
28	12	CFR	§	1040	(2017).	
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Pública	115-74	en	noviembre	de	2017.	Esto	dejó	sin	efecto	los	acuerdos	de	la	regla	de	arbitraje	que	la	CFBP	

pretendía	imponer.29	El	14	de	enero	del	año	2025,	el	CFBP	publicó	para	comentario	la	regulación	12	CFR	1027.30	

Esta	excluye	explícitamente	cualquier	reglamentación	que	contravenga	cláusulas	prohibitivas	de	arbitraje;	sin	

embargo,	“[t]he	proposed	rule	would	not,	however,	prohibit	clauses	with	regard	to	procedural	rights,	 like	

venue	clauses,	arbitration	clauses	prohibiting	court	adjudication,	or	class	action	waivers.”31	

Excepto	 los	 acuerdos	 de	 arbitraje,	 esta	 propuesta	 prohíbe	 incluir	 en	 los	 contratos	 la	 renuncia	 a	

derechos	legales	sustantivos.	Esto	responde	a	la	renuncia	de	estos	derechos	en	contratos	de	adhesión,	que	la	

CFBP	considera	que	 “crean	un	desbalance	profundo	de	poder	entre	 las	partes	 contratantes”.32	Durante	el	

desarrollo	de	esta	reglamentación,	se	podrá	observar	el	poder	que	la	legislatura	federal	otorga	al	arbitraje.	

Puesto	que,	de	ser	favorecida	esta	propuesta,	se	confirmará	la	predilección	por	las	corporaciones	y	su	libertad	

de	contratar.	

VI. ¿Quién	lo	ha	puesto	en	práctica?	
	

El	profesor	David	A.	Hoffman	expone	 ciertos	 casos	de	 compañías	que	 redactaron	 sus	 términos	 y	

condiciones	a	 favor	del	usuario	y	de	 sí	mismas	en	contratos	digitales	de	adhesión.33	Él	 argumenta	que	 la	

modalidad	de	contratos	digitales	de	adhesión	ha	vuelto	 los	contratos	a	 la	discreción	de	las	firmas	que	los	

formulan.	En	el	caso	de	Bumble,	hoy	en	día,	comienzan	sus	términos	y	condiciones	con	una	introducción	de	

varios	párrafos,	los	cuales	mencionan	la	práctica	de	“browsewrap”	de	manera	clara	y	legible	para	el	usuario	

común:	

“This	is	a	contract	between	you	and	the	Bumble	Group	(as	defined	further	below)	and	we	want	you	
to	know	yours	and	our	rights	before	you	use	the	Bumble	website	or	application	(“Bumble”	or	the	
“App”).	Please	take	a	few	moments	to	read	these	Terms	before	enjoying	the	App,	because	once	you	
access,	view	or	use	the	App,	you	are	going	to	be	legally	bound	by	these	Terms	(so	probably	best	to	
read	them	first!).”34	

	
Este	 primer	 párrafo	 aclara	 que,	 al	 seguir	 usando	 la	 plataforma,	 el	 usuario	 quedará	 legalmente	

vinculado	a	los	términos	y	condiciones.	Igualmente,	le	solicita	que,	por	favor,	los	lea,	demostrándole	al	cliente	

que	 es	 importante	 para	 la	 compañía	 que	 esté	 informado.	 Además,	 aprovechan	 uno	 de	 estos	momentos	

	
29	Pub.	L.	No.	115-74,	131	Stat.	1243	(2017).	
30	12	CFR	§	1027	(2025).	
31	12	CFR	§	1027	(i)	(A)	(2025).	
32	12	CFR	§	1027	(i)	(A)	(2025).	
33	David	A.	Hoffman,	supra	nota	20.	
34	Bumble,	Terms	and	Conditions	of	Use,	https://bumble.com/en-us/terms	(última	visita	18	de	mayo	de	2026).	
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iniciales	del	contrato	para	explicar	el	arbitraje	y	cómo	renunciar	a	él.	El	tercero	de	los	cuatro	párrafos	de	

portada	dice	así:	

“You	should	also	note	that	Section	14	of	these	Terms	contains	provisions	governing	how	claims	that	
you	and	Bumble	Group	have	against	each	other	are	resolved.	In	particular,	it	contains	an	arbitration	
agreement	that	will,	with	limited	exceptions,	require	disputes	between	us	to	be	submitted	to	binding	
and	final	arbitration.	You	have	a	right	to	opt	out	of	the	arbitration	agreement	pursuant	to	Section	14	
below.	If	you	do	not	opt	out	of	the	arbitration	agreement	in	accordance	with	Section	14,	(1)	you	will	
only	be	permitted	to	pursue	claims	and	seek	relief	against	us	on	an	individual	basis	only;	and	(2)	you	
are	waiving	your	right	to	seek	relief	in	a	court	of	law	and	to	have	a	jury	trial	on	your	claims.”35	
Al	explicar	el	arbitraje	y	las	maneras	de	renunciarlo,	está	demostrando	su	interés	en	que	el	cliente	

tenga	conocimiento	al	respecto,	lo	cual	podría	usarse	como	defensa	en	caso	de	que	surja	un	pleito	de	validez.	

Esto,	con	tal	de	demostrar	que	la	compañía	realmente	intentó	enseñarle	al	cliente	que	la	manera	de	resolver	

pleitos	es	mediante	el	arbitraje.	En	situaciones	como	esta,	donde	la	compañía	informa	a	su	usuario,	luce	bien	

ante	sus	clientes	por	mostrar	interés	en	ellos	y	en	sus	protecciones	legales,	y	a	la	vez	protege	a	la	compañía	

de	cualquier	reclamo	en	contra	de	la	validez	de	los	acuerdos.	Desde	la	autoría	del	artículo	hasta	la	fecha,	la	

compañía	 ha	 cambiado	 algunas	 palabras	 en	 estos	 párrafos	 introductorios,	 pero	 ha	mantenido	 el	 aspecto	

“refreshing”	 que	 destaca	 el	 profesor	Hoffman.36	 Este	 caso	 es	 el	 ejemplo	 vivo	 de	 lo	 que,	 al	 final,	 quedará	

propuesto	en	una	legislación	ideal.	Solamente	con	una	introducción	de	cuatro	párrafos	cortos,	la	compañía	

podría	ahorrarse	pleitos	en	los	tribunales	sobre	la	validez	de	estos	términos	y	condiciones,	tomando	en	cuenta	

los	casos	expuestos	en	este	escrito.	

El	profesor	también	presenta	el	caso	de	la	compañía	Etsy.	En	este	caso,	el	equipo	legal	decidió	hacerlo	

de	modo	que	reflejara	los	aspectos	más	importantes	de	la	compañía.	Para	esto,	tuvieron	que	“romperlo	todo	

y	comenzar	de	cero”.37	Esto,	con	la	intención	de	llevarlo	al	punto	exacto	en	el	que	converjan	la	accesibilidad	

de	lectura	para	el	usuario	y	la	ejecutabilidad	desde	una	perspectiva	legal.38	Cuando	se	abre	la	plataforma,	los	

términos	y	condiciones	están	disponibles	como	“hyperlink”	en	la	parte	inferior	de	la	página	web,	como	de	

costumbre.	Al	ingresar	a	la	página,	el	primer	párrafo,	y	lo	único	que	se	observa	en	texto	en	negrillas,	hace	

referencia	al	arbitraje	de	una	manera	precisa	y	dirige	al	usuario	a	la	sección	que	lo	detalla:	

“Please	note	that	Section	11	of	the	Terms	below	contains	a	binding	arbitration	agreement	and	
class	action	waiver	for	users	in	North	and	South	America.	By	agreeing	to	the	Terms,	you	and	

	
35	Id.	
36	David	A.	Hoffman,	supra	nota	20	en	la	pág.	1422	(2018).	
37	Id.	en	la	pág.	1433.	
38	Id.	
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Etsy	agree	to	submit	any	disputes	between	us	exclusively	to	individual	arbitration	and	not	to	
sue	in	court,	except	in	the	limited	circumstances	described	below.”39	

	
Esta	pantalla	incluye	un	mensaje	de	apertura	que	da	la	bienvenida	al	usuario,	le	agradece	su	presencia	

y	le	invita	a	seguir	las	“reglas	de	la	casa”.40	Además,	le	sigue	un	índice	que	facilita	el	acceso	a	cualquiera	de	las	

secciones	importantes	del	acuerdo	de	términos	y	condiciones.	Estos	elementos	permiten	que,	al	igual	que	

Bumble,	 la	 compañía	 tenga	 como	 defensa	 la	 visibilidad	 del	 acuerdo	 de	 arbitraje	 y	 así	 hacer	 valer	 dicho	

acuerdo.	

VII. Propuesta	Legislativa	

Los	contratos	digitales	son	innegablemente	una	parte	importante	del	ámbito	legal	del	siglo	21.	La	

transformación	 que	 ha	 experimentado	 este	 tipo	 de	 contrato	 ha	 permitido	 que	 disposiciones	 como	 las	

cláusulas	arbitrales	sean	ubicadas	en	lugares	poco	o	no	visibles	en	su	totalidad.	Esto	afecta	el	consentimiento	

y	el	aviso	para	la	parte	contratante	que,	en	ciertas	instancias,	se	ve	obligada	al	arbitraje	sin	siquiera	saberlo	y	

pierde	su	derecho	a	recurrir	a	los	tribunales.	La	falta	de	legislación	específica	que	regule	la	localización,	la	

notificación	 y	 la	 aceptación	 de	 estas	 cláusulas	 permite	 prácticas	 que	 atentan	 contra	 los	 principios	

contractuales	 básicos.	Utilizando	 lo	 investigado	 en	 la	 jurisprudencia	 y	 los	 ejemplos	 prácticos,	 se	 pueden	

identificar	lagunas	importantes	en	las	que	se	podría	reglamentar	sin	limitar	totalmente	la	posición	del	juez	

para	interpretar.	Por	tal	razón,	la	legislación	propuesta	se	enfoca	en	dos	puntos	claves:	

1. Localización	y	visibilidad	efectiva	de	la	cláusula	arbitral	
Toda	 cláusula	 arbitral	 que	 forme	 parte	 de	 un	 contrato	 digital	 debe	 ubicarse	 dentro	 del	 espacio	

principal	de	los	acuerdos	de	términos	y	condiciones.	Aunque	no	se	incluya	la	cláusula	en	su	totalidad,	debe	

especificarse	la	práctica	del	arbitraje,	lo	que	implicaría	la	opción	de	renunciar	a	ella	y	dirigir	al	usuario	a	la	

cláusula	para	que	la	pueda	leer	con	detalle.	Este	texto	debe	identificarse	mediante	algún	factor	diferenciador	

respecto	del	 resto	del	 texto	que	 se	 encuentre	 en	 esta	pantalla,	 por	 ejemplo,	mediante	negrillas.	 La	única	

manera	en	que	se	podrían	tener	los	acuerdos	en	una	página	aparte	es	si	el	proceso	notifica	al	usuario	y	lo	

obliga	a	acceder	a	ellos	para	poder	aceptarlos.	

	
	
	
	
39	Etsy,	Terms	and	Conditions	of	Use	(2	de	abril	de	2025),	https://www.etsy.com/legal/terms-of-use?ref=ftr.	
40	Id.	

http://www.etsy.com/legal/terms-of-use?ref=ftr
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2. Consentimiento	afirmativo	y	expreso	para	las	cláusulas	arbitrales	
Toda	 cláusula	 arbitral	 que	 forme	 parte	 de	 un	 contrato	 digital	 debe	 contar	 con	 consentimiento	

afirmativo	 y	 expreso	mediante	 una	 acción	 inequívoca	 por	 parte	 del	 usuario.	 Esto	 podría	 llevarse	 a	 cabo	

mediante	una	aceptación	acompañada	de	un	encasillado	que	diga	“ACEPTO”	o	un	texto	similar,	o	mediante	

alguna	práctica	que	obligue	al	usuario	a	realizar	una	acción	adicional	para	aceptar.	

Ante	 mi	 consideración,	 la	 primera	 propuesta	 resulta	 más	 viable	 conforme	 a	 la	 jurisprudencia	

expuesta.	Los	casos	han	demostrado	que	 los	 tribunales	podrían	 invalidar	cláusulas	arbitrales	por	su	mera	

localización,	al	igual	que	han	validado	cláusulas	por	el	mero	principio.	Esto	demuestra	lo	fundamental	que	es	

la	 localización	 en	 este	 tipo	de	 casos	 y	 la	 falta	 de	una	 legislación	que	permita	 calibrar	 las	 decisiones.	 Sin	

embargo,	exigir	un	consentimiento	afirmativo	e	invalidar	cuando	no	se	obtenga	supone	mayores	obstáculos.	

Las	decisiones	antes	estudiadas	 también	brindan	 flexibilidad	a	 las	 compañías	en	 la	 forma	de	cumplir	 sus	

acuerdos	contractuales,	incluida	la	manera	en	que	obligan	a	las	personas	a	cumplirlos.	

VIII. Conclusión	
	

Los	 contratos	 digitales	 ya	 son	 una	 parte	 inevitable	 del	 ámbito	 contractual	 que	 nos	 apremia.	 La	

ubicación	de	los	acuerdos	de	arbitraje	resulta	fundamental	para	su	aceptación	y	validez,	ya	que	inciden	en	el	

consentimiento	prestado.	Tanto	así	que	 los	casos	 traídos	a	colación	 lo	determinan.	Brindando	enfoque	e	

importancia	a	la	notificación	y	la	visibilidad	necesarias	para	estos	tipos	de	acuerdos	en	los	contratos	digitales.	

Además,	centran	su	análisis	en	 la	necesidad	de	una	manifestación	de	consentimiento	clara	y	expresa	por	

parte	de	los	usuarios.	Al	redactar	una	legislación,	es	importante	analizar	estos	aspectos	clave,	 incluyendo	

casos	 en	 los	 que	 se	 han	 implementado	 prácticas	 que	 se	 quieren	 aplicar,	 como	 los	 de	 Bumble	 y	 Etsy.	

Igualmente,	al	proponer	legislar	sobre	aspectos	de	este	tipo	de	acuerdos	y	su	localización,	debe	ser	realista	

respecto	de	las	probabilidades	de	éxito	de	dicha	propuesta.	Una	legislación	responsable	podría	impulsar	una	

reforma	de	los	contratos	de	adhesión	digitales,	cuyo	enfoque	sea	garantizar	a	los	consumidores	que	estarán	

informados	y	conscientes	de	los	términos	que	aceptan.	

Tanto	 este	 análisis	 como	 la	 propuesta	 de	 legislación	 deben	 servir	 no	 solo	 como	 referencia,	 sino	

también	 como	guía	para	 las	 compañías	 en	 su	desarrollo	 contractual.	 Invertir	 en	un	acuerdo	de	 arbitraje	

correctamente	 ubicado,	 notificado	 y	 redactado	 no	 solo	 protege	 los	 derechos	 de	 los	 consumidores	 en	 la	

jurisdicción	en	la	que	se	encuentre,	sino	que	también	asegura	la	efectividad	del	acuerdo	y	posiciona	a	la	
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compañía	como	interesada	en	el	bienestar	de	quienes	lo	consumen.	Además,	evita	costos	de	litigio	derivados	

de	 demandas	 o	 casos	 evitables.	Que	 este	 análisis	 quede	 como	 recordatorio	 de	 que,	 en	 su	momento,	 un	

acuerdo	contractual	efectivo	es	la	mejor	estrategia.	
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Shaming	Debtors	in	a	Digital	Age:	Why	It	Is	Time	to	Repeal	15	USC	§	1692b	
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ABSTRACT	

This	 article	 examines	 the	 outdated	 provision	 of	 the	 Fair	 Debt	 Collection	 Practices	 Act	
(FDCPA),	§	1692b,	which	allows	debt	collectors	to	“communicate”	with	third	parties	 for	 the	
purpose	 of	 locating	 debtors.	 The	 article	 illustrates	 how	 such	 third-party	 communication	
provisions	can	lead	to	abuse	and	harassment,	despite	the	FDCPA's	protective	intent.	While	the	
Act	was	groundbreaking	when	it	was	enacted	in	1977,	significant	technological	advancements	
have	rendered	it	obsolete	and	prone	to	abuse.	Debt	collectors	today	have	access	to	a	wide	array	
of	 digital	 tools	 and	 data	 sources	 that	 make	 third-party	 communication	 unnecessary	 for	
locating	individuals.	Nevertheless,	collectors	continue	to	exploit	this	provision,	often	using	it	
as	a	tactic	to	shame	or	coerce	debtors	by	communicating	with	family,	friends,	and	co-workers	
without	authorization.	The	article	argues	that	the	ambiguous	language	of	§	1692b,	creating	a	
safe	 harbor	 for	 “communicating”	 with	 third	 parties,	 not	 only	 creates	 confusion	 in	 judicial	
interpretation	 but	 also	 undermines	 the	 core	 consumer	 protection	 goals	 of	 the	 FDCPA.	 It	
demonstrates	that	repealing	§	1692b	would	better	align	with	modern	privacy	expectations	and	
reduce	harm	to	consumers.	The	article	argues	that	modern	technology	has	eliminated	the	need	
for	§	1692b	through	advances	like	skip	tracing	and	the	ubiquity	of	digitally	stored	information.	
Finally,	the	article	makes	clear	that	repealing	§	1692b	would	leave	debt	collectors	with	sufficient	
legal	 mechanisms	 such	 as	 garnishments,	 liens,	 and	 litigation	 to	 collect	 debts.	 The	 article	
concludes	that	repealing	this	provision	is	a	necessary	and	overdue	reform	for	today’s	digitally	
connected	world	that	would	restore	the	FDCPA’s	original	mission:	to	protect	consumers	from	
abusive,	deceptive,	and	unfair	debt	collection	practices.	
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INTRODUCTION	

On	a	rainy	night,	a	single	mother	named	Maria	was	driving	home	after	a	long	day.	Maria	had	her	

two-year-old	child	in	a	car	seat	in	the	back	seat	of	her	car,	and	she	was	pregnant	with	her	second	child.	As	

Maria	pulled	out	of	her	driveway,	she	noticed	the	headlights	of	an	unknown	vehicle	following	her.	As	she	

parked,	the	other	vehicle	pulled	in	close	behind	hers,	preventing	her	from	reversing.	Maria	watched	as	two	

adult	males	whom	she	did	not	recognize	exited	the	unmarked	vehicle.	One	of	the	men	walked	over	and	placed	

himself	between	Maria	and	the	front	door	of	her	house,	and	the	second	man	made	his	way	towards	the	driver’s	

side	door	of	Maria’s	car.	When	he	arrived	at	her	car	door,	he	began	knocking	on	the	glass	and	screaming	at	

Maria,	demanding	that	she	pay	her	debts	or	there	would	be	trouble.	Maria	remained	in	her	car	with	the	doors	

locked,	shaking	in	fear	of	her	life	and	the	lives	of	her	children.	As	it	turned	out,	these	men	were	agents	of	a	

debt	 collection	 agency	 hired	 to	 collect	 past-due	 balances	 Maria	 owed.	 After	 the	 men	 left,	 Maria	 was	

traumatized.	She	decided	to	reach	out	to	a	 law	firm	to	discuss	what	had	happened	to	her	and	what	 legal	

remedies	were	available	to	her	after	such	an	ordeal.	

The	1977	Fair	Debt	Collection	Practices	Act	(“FDCPA”	or	“The	Act”)2	is	a	federal	statute	that	regulates	

what	debt	collectors	may	do	to	try	to	collect	past-due	payments	from	debtors.	The	Act	prescribes	how	a	debt	

collection	company	may	and	may	not	contact	someone;	if	contact	is	allowed,	what	language	a	debt	collector	

may	use;	the	relevant	statutes	of	limitations;	and	regulations	governing	third-party	communications.	At	its	

core,	 the	FDCPA	was	designed	 to	be	 an	 affirmative	protection	 for	debtors	 against	 the	often	 abusive	 and	

harassing	tactics	used	by	debt	collectors.3	

In	situations	such	as	Maria’s,	the	FDCPA	is	an	effective	means	of	combating	debt	collector	abuses.	

As	a	result	of	the	trauma	Maria	had	experienced,	she	was	able	to	get	compensated	for	the	harassment,	have	

her	 debts	 wiped	 away,	 and	 have	 the	 debt	 collection	 company	 that	 was	 responsible	 for	 this	 abuse	 held	

accountable	for	their	actions	through	sanctions	and	additional	monetary	fines.4	In	this	situation,	the	FDCPA	

works	flawlessly	to	protect	consumer	rights	when	its	regulations	are	so	clearly	violated.	

	
2	Fair	Debt	Collection	Practices	Act,	15	USC	§	1692	(1977).	
3	See	Sheriff	v.	Gillie,	578	U.S.	317,	319	(2016)	(maintaining	that	the	FDCPA	aims	to	eliminate	abusive	debt	collection	practices).	
4	The	FDCPA	entitles	debtors	who	were	victimized	by	debt	collector	abuses	up	to	$1,000	compensation	for	the	violation.	However,	the	
Federal	Trade	Commission	(FTC)	goes	a	step	further	and	can	impose	additional	fines	for	debt	collectors.	These	fines	are	adjusted	annually	
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However,	as	 time	has	evolved	and	 technology	has	advanced,	aspects	of	 the	FDCPA	have	become	

outdated	and	no	longer	effectively	protect	debtors	from	abusive	collection	practices.	While	the	FDCPA	has	

been	used	as	the	primary	tool	in	civil	suits	to	protect	consumers	from	debt-collection	abuse	and	harassment,	

little	has	been	done	to	change	its	structure	or	amend	its	language	to	adapt	to	an	ever-changing	world.5	

Under	the	FDCPA,	§	1692c	prohibits	debt	collectors	from	communicating	with	any	individual	other	

than	 the	 debtor	 they	 are	 seeking	 to	 collect	 from.6	 Typically,	 these	 other	 individuals	 are	 friends,	 family	

members,	 and	 co-workers	 of	 the	 debtor,	 and	 such	prohibited	 interactions	 are	 referred	 to	 as	 “third-party	

communications.”	If	a	debt	collector	communicates	with	any	third	party	regarding	the	debtor's	personal	or	

financial	situation,	then	the	debt	collector	would	violate	§	1692c	and	is	subject	to	penalties	under	the	FDCPA.7	

While	this	provision	may	seem	ironclad,	there	is,	however,	one	exception.	

Under	the	FDCPA,	§	1692b	sets	forth	the	one	circumstance	under	which	a	debt	collector	can	find	

legal	 refuge	 in	 reaching	 out	 to	 individuals	 not	 associated	 with	 the	 debt	 they	 are	 trying	 to	 collect:	

communicating	with	third	parties.8	Section	1692b	of	the	FDCPA	permits	a	debt	collector	to	communicate	

with	third	parties	only	to	ascertain	the	debtor's	location	or	contact	information.9	This	section	is	commonly	

	
	
	

	

for	 inflation.	As	of	2024,	 the	 fines	were	up	 to	$50,000	per	violation	 for	any	debt	collector	 that	 the	FTC	 found	 to	be	using	unfair	or	
deceptive	 debt	 collection	 practices.	 See	Dr.	 Nick	 Oberheiden,	Violations,	 Civil	 Liability	 &	 Penalties	 Under	 the	 Fair	 Debt	 Collection	
Practices	Act	(FDCPA),	THE	NATIONAL	LAW	REVIEW	(Aug.	1,	2024),	https://natlawreview.com/article/violations-civil-liability-penalties-	
under-fair-debt-collection-practices-act-fdcpa.	
5	The	first	major	change	to	the	FDCPA	took	place	on	November	30th,	2021,	when	“Regulation	F”	was	added	to	the	Act	by	the	CFPB.	This	
addition	impacted	how	debt	collectors	could	contact	debtors.	More	specifically,	 it	had	much	to	do	with	“limited	content	messages,”	
which	had	to	be	left	on	voicemail	boxes	for	debtors.	These	limited	content	messages	had	several	provisions	for	debt	collectors	including	
that	they:	could	only	state	the	debt	collector’s	business	name	as	long	as	the	name	does	not	reveal	that	the	debt	collector	is	in	the	debt	
collection	business;	cannot	disclose	any	information	in	the	voicemail	that	the	debtor	owes	a	debt;	must	give	a	callback	number	for	the	
debtor	to	call	the	debt	collector	back	at.	This	provision	touches	upon	indirect	third-party	communication.	Voicemails	left	on	a	debtor’s	
home	phone	may	be	overheard	by	other	third	parties,	so	this	regulation	controls	what	information	debt	collectors	are	allowed	to	leave	
in	voicemails	to	better	protect	consumers	from	third	party	disclosure.	This	regulation	is	the	first	notable	change	made	to	the	FDCPA	
since	 its	 creation	 in	 1977.	 Susan	Manship	 Seaman,	 Six	 Things	 Creditors	 Should	 Know	 About	 the	 New	 Federal	 Debt	 Collection	 Rule,	
AMERICAN	 BAR	ASSOCIATION	 (Dec.	 28,	 2020),	 https://www.americanbar.org/groups/business_law/resources/business-law-today/2021-	
january/six-things-creditors-should-know/.	
6	 Fair	Debt	 Collection	 Practices	 Act,	 15	USC	 §	 1692c(b).	 Specifically,	 the	 statute	 reads:	 “a	 debt	 collector	may	 not	 communicate,	 in	
connection	with	the	collection	of	any	debt,	with	any	person	other	than	the	consumer.”	
7	Id.	§	1692c.	
8	Several	Supreme	Court	rulings	have	held	that	the	FDCPA	is	designed	to	broadly	limit	debt	collector	communication	with	third	parties.	
See	Heintz	v.	Jenkins,	514	U.S.	291,	292-93	(1995)	(stating	that	the	FDCPA	sets	out	rules	that	a	debt	collector	must	follow	when	“acquiring	
location	information”	from	third	parties);	see	also	Obduskey	v.	McCarthy	&	Holthus	LLP,	586	U.S.	466,	476	(2019)	(confirming	that	the	
FDCPA	has	broad	limitations	on	a	debt	collector	communicating	with	third	parties	when	collecting	debts).	
9	Fair	Debt	Collection	Practices	Act,	§	1692b.	This	section	begins	with:	“[a]ny	debt	collector	communicating	with	any	person	other	than	
the	consumer	for	the	purpose	of	acquiring	location	information	about	the	consumer	shall,”	with	several	provisions	that	debt	collectors	
must	abide	by	while	communicating	with	third	parties.	

http://www.americanbar.org/groups/business_law/resources/business-law-today/2021-
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referred	 to	 as	 the	 “safe	 harbor”	 provision	 of	 the	 FDCPA	 and	 allows	 debt	 collectors	 a	 narrow	window	 to	

communicate	with	third	parties	solely	to	locate	a	debtor.	

When	enacted	almost	fifty	years	ago,	in	1977,	this	provision	was	considered	necessary	to	allow	debt	

collectors	to	find	debtors	who	had	moved,	changed	addresses,	or	changed	home	phone	numbers.	But	today,	

almost	anyone	can	be	 located	by	using	the	 internet.	The	widespread	availability	of	digitally	stored	public	

information	 and	 other	 “skip	 tracing”	 tools	 allows	 a	 debt	 collector	 to	 find	 phone	 numbers,	 addresses,	

employers,	and	other	information	about	debtors	with	ease,	given	the	amount	of	personal	data	now	stored	

online.10	

At	the	same	time,	this	safe	harbor	is	more	commonly	used	by	debt	collectors	to	embarrass	debtors	

into	paying	and	to	harass	third	parties	who	are	somehow	connected	to	the	debtor	and	have	no	legal	recourse.	

As	a	tactic,	communicating	with	the	people	closest	to	a	debtor	and	disrupting	or	repeatedly	reaching	out	to	

them	forces	debtors	into	succumbing	to	the	debt	collectors’	wishes.	

Since	the	dawn	of	the	digital	age,	there	has	been	no	need	for	debt	collectors	to	communicate	with	

third	parties	to	obtain	debtors'	location	and	contact	information.	This	type	of	behavior,	while	useful	in	the	

past,	is	now	widely	abused	by	debt	collectors	to	undermine	debtors'	privacy	and	consumer	rights	nationwide.11	

In	essence,	the	FDCPA	was	designed	to	protect	consumers,	and	courts	across	the	country	should	interpret	its	

language	more	broadly	to	serve	consumers	better.	

This	 article	 argues	 that	 §	 1692b	 should	 be	 repealed.	 First,	 §	 1692b’s	 language	 is	 unclear,	 thereby	

allowing	debt	collectors	to	harass	debtors	through	third-party	communications.	Second,	§	1692b	should	be	

repealed	rather	than	amended	because	it	would	provide	more	effective	and	uniform	consumer	protection.	

	
10	Skip	tracing	is	a	commonly	used	technique	implemented	in	many	different	industries,	such	as	debt	collection,	law	enforcement,	real	
estate	investors,	and	journalism	to	find	different	pieces	of	information	from	online	databases	on	people.	This	process	involves	several	
steps.	First,	data	mining	is	used	to	gather	copious	quantities	of	information.	Second,	the	data	is	cross-referenced	with	things	like	utility	
bills,	job	applications,	and	social	media	platforms.	Finally,	software	systems	dedicated	to	storing	and	analyzing	this	type	of	information	
on	people	are	used	to	present	the	most	accurate	information	profile	on	the	individual	or	entity	the	research	is	focused	on.	What	is	Skip	
Tracing?	 An	 Overview,	 THOMAS	 REUTERS	 (Aug.	 27,	 2024),	 https://legal.thomsonreuters.com/blog/what-is-skip-tracing-an-overview/	
[https://perma.cc/99AA-CVES].	
11	Many	complaints	have	been	submitted	to	the	Consumer	Financial	Protection	Bureau	(CFPB)	regarding	instances	of	debt	collectors	
communicating	with	third	parties	leading	to	embarrassment	for	the	debtor.	See	Compl.,	Consumer	v.	Terrier	Holdings	Inc.,	No.	11907089,	
(Consumer	Fin.	Protection	Bureau	[2/3/2025])	(stating	a	debt	collector	had	communicated	with	a	third	party	and	disclosed	details	of	a	
debt	to	that	third	party);	Compl.,	Consumer	v.	Persolve,	LLC,	No.	5607755,	(Consumer	Fin.	Protection	Bureau	[5/27/2022])	(alleging	that	
a	debt	collector	had	communicated	with	a	third	party	on	more	than	one	occasion	and	disclosed	that	they	were	a	debt	collector	looking	
to	 collect	 a	 debt);	 see	 also	 Compl.,	 Consumer	 v.	 R.T.R.	 Financial	 Services,	 Inc.,	 No.	 6849120,	 (Consumer	 Fin.	 Protection	 Bureau	
[4/17/2023])	(asserting	that	a	debt	collector	disclosed	to	a	third	party	the	amount	of	the	debt	that	the	debtor	owes).	
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Further,	the	digital	age	has	created	more	efficient	means	of	locating	debtors	today	than	ever	before.	Lastly,	if	
	
§	 1692b	 is	 repealed,	 debt	 collectors	 will	 still	 be	 able	 to	 collect	 debts	 effectively.	 This	 repeal	 is	 not	 only	

necessary	but	also	well	overdue.	

Part	I	of	this	article	will	discuss	the	historical	and	procedural	background	of	the	FDCPA,	provide	an	

overview	of	§	1692b,	and	examine	how	interpretations	of	this	section	have	evolved.	Part	II	is	divided	into	four	

sections	that	discuss	the	ambiguous	language	of	§	1692b,	the	resulting	mischief	it	creates,	the	existence	of	

technology	that	curbs	the	need	for	third-party	communications,	and,	finally,	the	alternative	means	available	

to	debt	collectors	for	collecting	debts.	This	article	concludes	by	recommending	§	1692b	be	repealed	from	the	

FDCPA	to	better	promote	the	FDCPA’s	goal	of	consumer	protection.	

I. BACKGROUND	

A. The	Modern	Debt	Collection	Industry	

Today's	 debt	 collection	 industry	 comprises	 thousands	 of	 legitimately	 registered	 debt	 collection	

agencies.12	The	primary	function	of	these	agencies	is	to	collect	debts	from	individuals	and	businesses.	If	an	

individual	fails	to	pay	their	insurance	premiums,	or	if	a	business	fails	to	pay	its	landlord	the	monthly	rent,	

the	 delinquent	 accounts	 are	 sold	 to	 debt	 collection	 companies.	 Debt	 collection	 companies	 help	 original	

creditors	 recoup	 losses	 when	 an	 account	 is	 in	 default	 by	 purchasing	 the	 accounts	 and	 collecting	 from	

debtors.13	A	debt	collection	company’s	business	plan	is	centered	on	buying	delinquent	accounts,	usually	for	

less	than	the	total	amount	owed,	and	collecting	the	full	balance	due	from	the	debtor,	plus	any	accrued	interest	

and	debt	collection	fees.	

The	most	common	delinquent	accounts	among	consumers	today	are	student	loans,	credit	card	bills,	

mortgage	and	auto	loans,	and	medical	bills.14	These	types	of	debts	are	called	consumer	debts,	and	they	are	

the	 ones	 the	 FDCPA	 governs.	 These	 debts	 can	 range	 from	 as	 little	 as	 $1	 to	 tens	 of	 thousands	 of	 dollars,	

depending	on	the	type	of	debt.	If	an	individual	does	not	pay	their	debt,	the	creditor	(i.e.,	the	original	creditor)	

	
12	Cheryl	R.	Cooper,	Cong.	Rsch.	Serv.,	R46477,	The	Debt	Collection	Market	and	Selected	Policy	Issues,	4	(2021).	
13	Id.	
14	As	of	today,	there	is	a	total	of	$18.20	trillion	of	debt	among	American	households,	a	record	high.	The	largest	contributors	of	this	total	
come	from	mortgages	at	$12.80	trillion,	auto	loans	at	$1.64	trillion,	student	loans	at	$1.63	trillion,	and	credit	cards	at	$1.18	trillion.	There	
is	also	an	increasing	percentage	of	accounts	that	are	more	than	30	days	past	due	today	at	4.3%.	Maureen	Milliken,	The	Demographics	of	
Household	 	 Debt	 	 in	 	 America,	 	 DEBT.ORG	 (Jul.	 11,	 2025),	 https://www.debt.org/faqs/americans-in-	
debt/demographics/#:~:text=The%20Demographics%20of%20Household%20Debt,in%20some%20stage%20of%20delinquency.	

http://www.debt.org/faqs/americans-in-
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may	 try	 to	 alert	 the	debtor	 and	 send	notices.	However,	debt	 collection	 is	not	part	of	 their	 job;	pursuing	

delinquent	debt	is	not	the	responsibility	of	the	original	creditors;	their	job	is	only	to	provide	funds	and	credit.	

Once	debts	remain	outstanding	for	a	certain	period,	these	companies	sell	the	accounts	to	a	debt	collection	

company,	 which	 then	 becomes	 the	 third-party	 collector	 for	 that	 account.	 When	 an	 account	 is	 sold	 to	

collections,	it	is	done	so	electronically.	These	accounts	typically	include	basic	contact	information	such	as	a	

debtor’s	name,	address,	date	of	birth,	Social	Security	number,	and	email	or	phone	number.15	

While	most	states	have	statutes	of	limitations	outlining	how	long	after	a	debt	becomes	delinquent	a	

consumer	can	be	sued,	or	how	long	a	debt	can	remain	on	an	individual’s	credit	report,	the	period	usually	lasts	

several	years	after	delinquency.	This	gives	debt	collectors	ample	time	to	attempt	to	collect	these	past-due	

balances	repeatedly.	

Furthermore,	even	after	the	statute	of	limitations	runs	out	and	a	consumer	cannot	be	sued	for	a	debt	

and	cannot	have	a	debt	posted	on	their	credit	reports,	a	debt	collector	can	still	call,	text,	email,	and	mail	

consumers	to	try	to	collect	the	debt.	If	the	consumer	makes	a	payment	during	this	time,	or	even	promises	to	

pay,	the	statute	of	limitations	can	be	reset,	making	the	consumer	vulnerable	to	litigation	again.	

In	 the	United	States	 today,	 roughly	one-third	of	consumers	are	behind	on	their	debt	payments.16	

While	 the	 reasons	 for	 these	 delinquencies	may	 vary,	more	 consumers	 are	 having	 their	 accounts	 sent	 to	

collection	agencies	than	ever	before.17	While	debt	collectors	have	successfully	collected	roughly	$16.4	billion	

annually	within	the	last	five	years,	the	number	of	complaints	about	debt	collector	abuse	and	harassment	has	

also	 increased.18	 The	 Federal	 Trade	 Commission	 (FTC)	 is	 the	 agency	 responsible	 for	 monitoring	 debt	

collection	abuses,	and	it	has	received	more	consumer	complaints	related	to	debt	collection	than	any	other	

industry.19	

	
15	Debt	Collection	(Regulation	F);	Advanced	Notice	of	Proposed	Rulemaking,	78	Fed.	Reg.	67849,	67854-55	(Nov.	12,	2013).	
16	Tyler	Smith,	Debt	Collection:	How	prevalent	is	wage	garnishment	in	the	United	States?,	AMERICAN	ECONOMIC	ASSOCIATION	(Mar.	18,	
2024),	https://www.aeaweb.org/research/charts/wage-garnishment-new-facts-us?	[https://perma.cc/AXC5-EMPX].	
17	Fifty	 two	percent	of	debt	collection	agencies	 in	 the	United	States	have	seen	an	 increase,	or	significant	 increase,	 in	 the	number	of	
accounts	placed	or	acquired	in	the	last	twelve	months	as	of	January	2025.	More	Than	Half	of	Debt	Collection	Companies	Saw	Increased	
Volume	 of	 Accounts	 in	 the	 Past	 12	Months,	 TRANSUNION	 (Jan.	 15,	 2025),	 https://newsroom.transunion.com/more-than-half-of-debt-	
collection-companies-saw-increased-volume-of-accounts-in-past-12-months/	[https://perma.cc/65KM-C77M].	
18Alexander	 Govdysh,	 Debt	 Collection	 Agencies	 in	 the	 US,	 IBIS	 WORLD	 (March	 2025),	 https://www.ibisworld.com/united-	
states/industry/debt-collection-agencies/1474/.	
19	 Debt	 Collection,	 FEDERAL	 TRADE	 COMMISSION	 (Jul.	 2025),	 https://www.ftc.gov/news-events/topics/consumer-finance/debt-	
collection#:~:text=The%20FTC%20enforces%20the%20Fair,and%20causes%20substantial%20consumer%20harm.	

http://www.aeaweb.org/research/charts/wage-garnishment-new-facts-us
http://www.ibisworld.com/united-
http://www.ftc.gov/news-events/topics/consumer-finance/debt-
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Even	if	a	past-due	balance	is	owed,	a	consumer	is	still	protected	under	the	FDCPA	from	abuse	and	

harassment	 by	 debt	 collectors.	 So,	when	 a	 debt	 collector	 begins	 calling	 debtors’	 friends,	 family,	 and	 co-	

workers,	there	is	one	primary	tool	available	to	combat	these	abusive	debt	collection	practices:	the	FDCPA.	

B. History	of	the	FDCPA	
	

In	1977,	the	FDCPA	was	enacted	as	Title	VIII	of	the	Consumer	Credit	Protection	Act	and	emerged	

from	 Congress’s	 clear	 concern	 over	 rampant	 “abusive,	 deceptive,	 and	 unfair	 debt	 collection	 practices”	

affecting	 consumers	 nationwide.20	 According	 to	 congressional	 findings,	 such	misconduct	 contributed	 to	

personal	bankruptcies,	marital	strain,	job	loss,	and	invasions	of	privacy.21	

Congress	further	recognized	that	existing	laws	had	not	curbed	these	systemic	problems	and	that	

other	 non-abusive	 means	 existed	 for	 collecting	 debts.22	 Thus,	 the	 objectives	 of	 the	 FDCPA	 were	 (1)	 to	

eliminate	abusive	practices,	(2)	protect	well-intentioned	third-party	collectors	from	unfair	competition,	and	

(3)	encourage	uniform	state	and	federal	regulation.23	
	

The	 FDCPA	 has	 multiple	 provisions	 that	 control	 how	 debt	 collectors	 can	 collect	 debts	 from	

consumers.24	For	instance,	debt	collectors	cannot	contact	a	consumer	if	they	know	an	attorney	represents	the	

consumer;25	they	cannot	use	the	threat	of	violence	against	the	consumer	to	try	to	collect	debts;26	they	may	

not	communicate	the	existence	of	a	debt	in	any	way	by	information	posted	on	the	outside	of	any	envelope	or	

mailing.27	While	these	provisions	are	clear,	a	much	more	difficult	issue	is	how,	if	at	all,	a	debt	collector	may	

communicate	with	a	third	party	in	order	to	reach	the	consumer	who	owes	the	money.	

	
	
20	§	1692.	
21	Zortman	v.	J.C.	Christensen	&	Assocs.	Inc.,	870	F.	Supp.	2d	694,	698	(D.	Minn.	2012).	
22	§	1692.	
23	§	1692.	
24	§	1692.	
25	§	1692c(a)(2);	see	also	Isham	v.	Gurstel,	Staloch	&	Chargo,	P.A.,	738	F.Supp.2d	986,	1000	(D.	Ariz.	2010)	(holding	that	the	debt	collector	
was	in	violation	of	the	FDCPA	because	they	had	continued	to	contact	the	plaintiff	even	after	being	notified	by	that	plaintiff	that	she	was	
being	represented	by	an	attorney).	
26	§	1692d(1);	see	also	Glover	v.	Ocwen	Loan	Servicing,	LLC,	127	F.4th	1278,	1287	(11th	Cir.	2025)	(affirming	that	debt	collectors	may	not	
use	a	threat	of	violence	against	a	debtor	when	the	debt	collector	is	communicating	about	a	debt).	
27	§	1692f(8);	see	Douglass	v.	Convergent	Outsourcing,	765	F.3d	299,	305-06	(3d	Cir.	2014)	(asserting	that	the	debt	collector	was	in	violation	
of	the	FDCPA	because	they	listed	the	debtors	account	number	with	the	debt	collector	on	the	outside	of	an	envelope	that	was	sent	to	the	
debtor,	 and	 this	 information	was	 considered	 to	 be	 “impermissible	 language	 or	 symbols”	 under	 the	 FDCPA);	 accord	Diaz	 v.	 Credit	
Protection	Association,	L.P.,	2020	WL	13747402	(M.D.	Fla.	2020)	(the	Court	denies	Defendant’s	motion	to	dismiss	citing	section	1692f(8)	
which	prohibits	any	language	or	symbol	from	appearing	on	the	envelope	containing	a	debt	collection	letter	other	than	the	debt	collector’s	
business	name	or	address);	see	also	Fondacaro	v.	Solomon	&	Solomon,	P.C.,	2018	WL	4054075	(N.D.N.Y.	2018)	(holding	that	if	a	law	firm	
that	engages	in	debt	collection	does	not	list	their	full	name,	specifically	the	words	“Law	Firm”	on	an	envelope,	then	there	is	no	FDCPA	
violation).	
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At	the	time	the	Act	was	passed,	it	was	common	for	debt	collectors	to	contact	third	parties	to	locate	

debtors.	The	debt	collector	may	have	received	limited	information	from	the	original	creditor	regarding	the	

debtor's	whereabouts	due	to	the	lack	of	digitally	stored	information.	Or,	if	the	debtor	had	moved	or	changed	

phone	numbers,	 then	 locating	 that	 individual	would	be	 impossible	without	outside	assistance	 from	third	

parties	who	knew	the	debtor’s	location,	or	how	to	reach	them.	Unfortunately,	this	practice	resulted	in	debt	

collectors	communicating	with	third	parties	and	disclosing	details	about	the	debtor	and	the	debt	they	owe,	a	

tactic	used	to	embarrass	the	debtor	into	paying.	

The	legislative	history	of	the	FDCPA	reveals	a	clear	focus	on	curbing	abusive	debt	collection	practices	

regarding	third-party	communication	through	the	creation	of	§	1692c.28	The	enactment	of	§	1692c	prohibits	

debt	collectors	from	communicating	with	any	party	that	is	not	associated	with	the	debt	they	are	trying	to	

collect,	 which	 demonstrates	 the	 intent	 of	 the	 FDCPA’s	 creators	 to	 prevent	 the	 communications	 debt	

collectors	have	with	third	parties.29	However,	these	provisions	may	not	appear	to	be	as	clear	and	convincing	

as	the	other	sections	of	the	Act.	

In	 the	 FDCPA,	 §	 1692c	 prohibits	 debt	 collectors	 from	 communicating	 with	 any	 third	 party	 not	

associated	with	 the	 debt	 they	 are	 seeking	 to	 collect.30	 This	 provision	 plainly	 states,	 “[w]ithout	 the	 prior	

consent	of	the	consumer	given	directly	to	the	debt	collector	or	the	express	permission	of	a	court	of	competent	

jurisdiction,	a	debt	collector	may	not	communicate	with	a	consumer	in	connection	with	the	collection	of	any	

debt...”31	While	this	may	appear	to	be	a	straightforward	blanket	statement	protecting	consumers	completely	

from	third	party	communications	and	abuses,	the	FDCPA	also	includes	a	“safe	harbor”	provision	located	in	§	

1692b.32	

The	safe	harbor	provision,	§	1692b,	was	intended	to	outline	the	limited	circumstances	under	which	

debt	 collectors	 could	 legally	 communicate	 with	 third	 parties,	 such	 as	 family	 members,	 neighbors,	 or	

	
	

	
28	§	1692c(b).	This	section	outlines,	plainly,	the	intent	of	the	FDCPA	to	stop	third	party	communications.	The	Act	uses	clear	phrasing	
such	as	“may	not	communicate…	with	any	person	other	than	the	consumer,”	to	effectuate	an	end	to	third	party	communications.	
29	Id.	
30	Id.	
31	§	1692c(a).	
32	§	1692b.	
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employers,	to	obtain	a	debtor's	location	information.33	This	provision	was	created	to	aid	debt	collectors	in	

locating	only	contact	and	location	information	from	debtors.	

Over	the	years,	courts	have	interpreted	§	1692b	in	conflicting	ways,	leading	to	more	situations	where	

the	FDCPA	may	be	applicable.	In	the	landmark	case	of	Heintz	v.	Jenkins,	the	Supreme	Court	affirmed	that	the	

FDCPA	applies	to	attorneys	who	“regularly”	engage	in	debt	collection	activities,	thereby	broadening	the	scope	

of	who	is	considered	a	debt	collector	under	the	Act.34	This	decision	underscored	the	importance	of	adhering	

to	the	outlines	set	forth	in	§	1692b,	even	for	legal	professionals.35	

In	 a	 hearing	 before	 the	 Senate	 subcommittee	 on	 Consumer	 Affairs	 and	 Coinage,	 a	 former	 debt	

collector	 discussed	 tactics	 debt	 collectors	 use	 against	 third	 parties	 to	 collect	 a	 debt.36	 The	 former	 debt	

collector	 described	 tactics	 such	 as	 “block	 parties,”	 in	 which	 a	 debt	 collector	 would	 call	 all	 the	 debtor’s	

neighbors	to	look	for	the	debtor.37	He	also	described	“office	parties”	in	which	the	debt	collector	would	dial	

consecutive	extensions	at	the	debtor’s	workplace	to	speak	with	co-workers	about	the	debtor.38	These	tactics	

are	 permitted	 by	 the	 FDCPA’s	 safe	 harbor	 provision,	 which	 allows	 debt	 collection	 companies	 to	 take	

advantage	of	the	statute’s	language	and	communicate	with	third	parties.	

In	sum,	the	FDCPA’s	safe	harbor	provision	may	have	been	useful	to	debt	collectors	in	the	past,	but	it	

has	now	been	weaponized	by	some	to	harass	third	parties,	embarrass	consumers,	and	abuse	their	rights.	To	

combat	this	harassment,	§	1692b	should	be	repealed	from	the	FDCPA.	

II. ANALYSIS	

A. The	Language	in	§	1692b	Creates	Confusion	and	Exposes	Consumers	to	Third-Party	Contact	
Abuses	

The	FDCPA’s	language	regarding	third-party	communications	has	created	confusion	and	invites	debt	

collectors	to	communicate	with	third	parties	at	will.39	This	confusion	stems	from	the	language	of	the	Act.	The	

	

33	Id.	
34	See	Heintz	v.	Jenkins,	514	U.S.	291,	299	(1995)	(holding	that	the	FDCPA	applies	to	attorneys	who	“regularly”	engage	in	debt	collection	
activity,	even	if	that	activity	is	litigation).	
35	Id.	
36	The	Fair	Debt	Collection	Practice	Act:	Hearing	Before	the	Subcomm.	on	the	Consumer	Affairs	and	Coinage	of	the	Comm.	on	Banking,	
Finance,	and	Urban	Affairs,	102nd	Cong.	2	(1992),	10-15,	Statement	of	Richard	Bell,	Former	Debt	Collector.	
37	Id.	at	12.	
38	Id.	
39	Manuel	H.	Newburger	&	Barbara	M.	Barron,	Commercial	Law	League	of	America	Amicus	Curiae	Brief	in	Support	of	Petitioners	in	Heintz	
v.	Jenkins,	100	COMLJ	38,	49	(1995).	If	the	language	of	the	FDCPA	is	taken	in	its	most	literal	light,	then	debt	collectors	would	not	be	
allowed	to	bring	forward	cases	to	courts.	If	a	debt	collector	hires	a	process	server	to	serve	a	summons	to	a	consumer	for	owing	a	debt,	or	
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Act	 begins	with,	 “[a]ny	 debt	 collector	 communicating	with	 any	 person	 other	 than	 the	 consumer	 for	 the	

purpose	 of	 acquiring	 location	 information	 about	 the	 consumer	 shall…”	 and	 includes	 several	 provisions	

regarding	how	debt	collectors	can	communicate	with	third	parties.40	

Specifically,	 it	 is	 the	 term	 “communicating”	 in	 §	 1692b	 that	 has	 created	much	 of	 the	 confusion.	

Luckily,	 §	 1692a	 defines	 the	 terms	 used	 in	 the	 FDCPA.41	 In	 the	 words	 of	 §	 1692a(2),	 “[t]he	 term	

‘communication’	means	the	conveying	of	information	regarding	a	debt	directly	or	indirectly	to	any	person	

through	any	medium.”42	

While	this	may	seem	straightforward,	in	Marx	v.	General	Revenue	Corp.,	the	Tenth	Circuit	Court	of	

Appeals	interpreted	the	statutory	language	of	the	Act	to	apply	to	conduct	that	reveals	the	existence	of	a	debt.43	

There,	the	court	held	that	a	facsimile	from	the	debt	collector	to	a	debtor’s	employer	requesting	employment	

information	did	not	breach	the	FDCPA	because	it	did	not	contain	any	information	regarding	the	existence	of	

a	 debt.44	 On	 the	 other	 hand,	 in	 Thomas	 v.	 Consumer	 Adjustment	 Co.,	 the	 District	 Court	 held	 that	 a	

communication	to	a	third	party	can	violate	the	FDCPA	even	if	the	communication	does	not	actually	convey	

information	about	a	debt.45	There,	a	debt	collector	called	the	debtor’s	apartment	and	spoke	with	an	individual	

who	was	neither	the	debtor	nor	otherwise	associated	with	the	debt.46	The	court	ruled	in	favor	of	the	debtor	

on	the	third-party	disclosure	claim	because	it	found	that	the	debt	collector	communicated	with	the	third	

	
	

if	a	collector	discusses	 facts	of	 the	case	with	witnesses,	or	 if	 they	communicate	to	the	court	clerk	details	of	 the	debt,	 then	the	debt	
collector	would,	in	theory,	be	violating	15	U.S.C.	§	1692b-c.	
40	15	U.S.C.	§	1692b.	This	section	of	the	Act	lists	six	requirements	debt	collectors	must	follow	to	stay	protected	under	§	1692b’s	safe	harbor	
provision.	These	requirements	include	that	a	debt	collector	must:	 identify	himself	and	state	that	he	is	only	trying	to	gather	location	and	
contact	information;	not	disclose	that	the	debtor	owes	a	debt;	not	communicate	with	any	third	party	more	than	once	unless	the	debt	
collector	 reasonably	 believes	 that	 third	 party	 gave	 an	 erroneous	 or	 incomplete	 answer,	 or	 that	 the	 third	 party	 now	 has	 accurate	
information;	not	communicate	by	postcard;	not	use	any	language	or	symbol	on	any	envelopes	that	indicates	the	debt	collector	is	in	the	
debt	collection	business	or	that	they	are	trying	to	collect	a	debt;	and	not	communicate	with	any	individual	if	the	debt	collector	knows	
that	individual	is	represented	by	an	attorney.	
41	15	U.S.C.§	1692a.	
42	15	U.S.C.	§	1692a(2).	
43	Marx	v.	Gen.	Revenue	Corp.,	668	F.3d	1174,	1177	(10th	Cir.	2011).	Here,	the	plaintiff,	Marx,	defaulted	on	their	student	loans	and	was	sued	
by	the	defendant,	General	Revenue	Corp.	(GRC),	for	collection.	GRC	sent	a	form	to	Marx’s	employer	asking	for	employment	information	
on	Marx,	and	Marx	sued	GRC	for	third	party	disclosure.	
44	Id.	
45	Thomas	v.	Consumer	Adjustment	Co.,	579	F.	Supp.	2d	1290,	1296-97	(E.D.	Mo.	2008).	The	issue	in	this	case	was	surrounding	the	debt	
collector’s	language	and	intent	when	they	called	the	consumer’s	residence.	The	debt	collector	called	the	debtors	residence	and	spoke	to	
a	third	party	who	answered	the	debtor’s	home	phone	on	at	least	four	separate	occasions.	Further,	the	debt	collector	asked	this	third	
party	 for	 “a	better	number”	 to	reach	the	debtor	at.	The	District	Court	concluded	that	 this	collection	attempt	did	not	 fall	under	 the	
protection	of	§	1692b	since	the	debt	collector	was	calling	the	debtor’s	residence	and	were	told	the	debtor	was	not	present.	Asking	for	
more	information	other	than	the	debtor’s	“place	of	abode	and	his	telephone	number	at	such	place,	or	his	place	of	employment,”	was	
seen	as	attempting	to	get	more	than	what	was	necessary	for	location	and	contact	information	on	the	debtor.	
46	Id.	at	1292-93.	
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party	for	reasons	other	than	to	obtain	location	or	contact	information.47	Thus,	here,	the	court	interpreted	the	

term	“communication”	as	one	connected	to	a	debt,	but	not	necessarily	one	communicating	the	existence	of	

the	debt	to	the	third	party.48	And	clearly,	in	Thomas,	the	communication	was	not	for	the	purpose	of	locating	

the	debtor	because	the	debt	collector	called	the	debtor’s	home.49	Therefore,	even	a	communication	with	a	

third	party	that	does	not	contain	information	regarding	the	existence	of	a	debt	can	be	a	violation	of	§	1692b.	

These	distinctions	cause	as	much	confusion	for	the	courts	as	they	do	for	debt	collection	agencies	who	

wish	to	adhere	to	the	law	but	are	unclear	how	to	do	so.	In	Calhoun	v.	Sentry	Credit,	Inc.50,	the	debt	collector	

communicated	with	the	debtor’s	mother	and	attempted	to	gather	location	information	for	the	debtor	who	

had	promised	to	return	the	debt	collector’s	call,	but	never	did.51	The	debt	collector	did	not	communicate	with	

the	debtor’s	mother	for	any	deceitful	purpose	and	did	not	disclose	any	information	that	would	reveal	the	

existence	of	a	debt.52	While	the	debt	collector	appears	to	have	followed	the	terminology	of	§	1692b	to	the	

letter,	 the	District	Court	 still	 found	 them	 in	 violation	of	 the	FDCPA	because	 the	 caller	 said	 the	 call	was	

regarding	“an	important	personal	matter”	for	the	debtor.53	

What	was	once	used	as	a	protection	for	debt	collectors,	§	1692b	has	proven	to	be	more	difficult	and	

confusing	for	courts	and	debt	collectors	alike.	Not	only	does	the	language	confuse	courts,	but	it	also	invites	

third-party	disclosure	by	debt	collectors,	both	devious	and	well-intentioned,	that	is	unnecessary	to	locate	the	

debtor.	

B. Repealing	§	1692b	Would	Provide	Improved	and	More	Uniform	Consumer	Protection	

The	United	States	Supreme	Court	has	agreed	that	the	FDCPA’s	purpose	is	to	eliminate	abusive	debt	

collection	 practices	 and	 protect	 consumers	 by	 imposing	 a	myriad	 of	 requirements	 on	 debt	 collectors.54	

	
47	Id.	
48	Id.	
49	Id.	
50	Calhoun	v.	Sentry	Credit,	Inc.,	No.	2:18-cv-00222-MHH,	2019	WL	2435868	at	*2	(N.D.	Ala.	June	11,	2019).	
51	Id.	
52	Id.	at	2.	
53	Id.	at	4.	
54	The	Supreme	Court	stated	in	Obduskey	v.	McCarthy	&	Holthus	LLP:	

“Debt	collectors	may	not	use	or	threaten	violence,	or	make	repetitive	annoying	phone	calls.	§	1692d.	Nor	can	debt	
collectors	make	false,	deceptive,	or	misleading	representations	in	connection	with	a	debt,	like	misstating	a	debt's	
“character,	amount,	or	legal	status.”	§	1692e.	And,	as	we	have	mentioned,	if	a	consumer	disputes	the	amount	of	a	
debt,	 a	debt	 collector	must	 “cease	 collection”	until	 it	 “obtains	 verification	of	 the	debt”	 and	mails	 a	 copy	 to	 the	
debtor.	§	1692g(b)”.	Obduskey	v.	McCarthy	&	Holthus	LLP,	586	U.S.	466,	474	(2019).	
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Supreme	Court	Justice	Sotomayor	stated	in	concurrence	that	the	FDCPA	was	enacted	for	“broad,	consumer-	

protective	purposes.”55	

However,	debt	collectors	are	now	using	the	safety	net	of	§	1692b’s	provision	to	communicate	with	

third	parties.56	By	giving	debt	collectors	the	ability	to	communicate	with	third	parties,	even	with	the	specific	

intent	only	to	gather	location	or	contact	information	on	the	debtor,	Congress	unintentionally	opened	the	

door	 to	 violations	 of	 consumer	 rights	 by	 debt	 collectors	 abusing,	 or	 accidentally	 violating,	 §	 1692b’s	

protections.	

The	Supreme	Court	has	indeed	ruled	that	the	party	who	raises	an	affirmative	defense	has	the	burden	

of	proving	that	defense.57	Similarly,	a	debt	collector	must	prove	whether	the	irreparable	damage	they	may	

have	caused	to	a	consumer’s	reputation	and	expectation	of	privacy	resulted	from	legal	or	illegal	third-party	

communications.	 Perhaps	 a	 simpler	 strategy	 would	 be	 to	 entirely	 restrict	 debt	 collectors’	 ability	 to	

communicate	with	third	parties.	

By	repealing	the	section	of	the	FDCPA	that	allows	debt	collectors	to	communicate	with	third	parties,	

consumers	would	be	better	protected	from	third-party	violations	by	eliminating	the	underlying	assumption	

that	debt	collectors	are	sometimes	allowed	to	communicate	with	third	parties,	or	at	all.	Hindering	a	debt	

collector’s	 ability	 to	 communicate	 with	 third	 parties,	 even	 for	 the	 purpose	 of	 locating	 a	 debtor,	 would	

strengthen	consumer	protection	and	reduce	the	risk	of	FDCPA	violations	and	reputational	harm.	

Even	when	 collectors	 claim	 to	 seek	 only	 contact	 information,	 these	 third-party	 communications	

often	 lead	to	embarrassment,	anxiety,	or	misunderstandings,	especially	when	friends,	 family	members,	or	

employers	are	involved.58	Prohibiting	all	third-party	communication	would	create	a	clear	boundary	in	the	

	
55	Id.	at	483	(stating	in	the	concurrence,	“[t]he	FDCPA	was	enacted	not	only	‘to	eliminate	abusive	debt	collection	practices’	but	also	‘to	
promote	consistent	State	action	to	protect	consumers	against	debt	collection	abuses,’”).	
56	Evankavitch	v.	Green	Tree	Servicing,	LLC,	793	F.3d	355,	365	(3d	Cir.	2015)	(affirming	that	debt	collectors	may	communicate	with	third	
parties	under	the	assumption	that	they	will	be	protected	by	§	1692b’s	“safe	harbor”	provision).	
57	Meacham	v.	Knolls	Atomic	Power	Laboratory,	554,	95	U.S.	84,	94-95	(2008)	(holding	that	Congress	and	the	Supreme	Court	agree	that	
an	affirmative	defense	is	defined	as	an	excuse	or	justification	for	behavior	that	would	normally	violate	a	statute’s	prohibited	language.	
Further,	the	responsibility	for	proving	the	affirmative	defense	rests	on	the	party	who	brings	the	claim	forward).	The	protections	of	§	
1692b	provide	debt	collectors	with	an	affirmative	defense	to	third	party	disclosure	under	§	1692c.	See	Affirmative	Defense,	BLACK’S	LAW	
DICTIONARY	(12th	Ed.	2024)	(stating	that	an	affirmative	defense	is	“an	assertion	by	a	defendant	that	raises	new	facts	and	arguments	that	
defeat	the	plaintiff’s	claim	even	if	all	of	the	allegations	in	the	complaint	are	true”).	By	doing	so,	Congress	makes	clear	that	third	party	
communications	are	inherently	a	violation	of	the	FDCPA	because	a	defense	to	a	third-party	disclosure	claim	must	be	proved	by	the	debt	
collector	whom	the	claim	is	against.	It	is	not	a	given.	
58	Basinger-Lopez	v.	Tracy	Paul	&	Associates,	No.	C	08-5192	SBA,	2009	WL	1948832,	at	*1,	*4	(N.D.	Cal.	July	6,	2009)	(stating	the	plaintiff	
suffered	 “damages,	 including	 emotional	 distress,	 embarrassment,	 humiliation,	 invasion	 of	 privacy,	 harassment,	 stress	 and	 anxiety,	
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law,	reduce	opportunities	for	abuse,	and	better	align	the	FDCPA	with	modern	expectations	of	privacy	and	

dignity	for	consumers.	

One	 step	 already	 taken	 to	 further	 this	 goal	 of	 protecting	 consumers	 from	 third-party	

communications	is	Regulation	F	(Reg	F).	Reg	F	is	the	first	major	change	to	the	FDCPA	since	1977	and	focuses	

on	a	more	modern	approach	to	debt	collection	and	current	technology.59	This	addition	to	the	FDCPA,	among	

other	things,	helps	limit	debt	collectors’	communications	with	third	parties	by	controlling	what	information	

they	may	leave	in	voicemails.60	If	an	unknowing	debtor	listens	to	a	message	from	a	debt	collector	on	their	

voicemail,	 it	 is	 possible	 that	 other	 people	 in	 the	debtor’s	 residence,	whether	 they	be	 family	members	 or	

visiting	guests,	may	overhear	details	of	the	debt	left	on	the	voicemail.	Reg	F	prohibits	debt	collectors	from	

leaving	any	information	related	to	the	debt	in	a	voicemail,	except	for	very	basic	information,	which	is	called	

a	“limited	content	message.”61	These	types	of	messages	are	not	considered	direct	“communications”	under	

the	FDCPA	because	they	do	not	convey	any	information	about	the	purpose	of	the	call	or	even	who	the	debt	

collector	is.62	This	addition	to	the	FDCPA	further	limits	debt	collectors’	communications	and	protects	debtors	

from	third-party	communications	by	debt	collectors.63	

When	Congress	 enacts	 laws,	 it	does	 so	 to	 improve	 the	 country	and	 to	 serve	a	 specific	 legislative	

purpose.64	 However,	 when	 a	 law	 is	 enacted	 and	 put	 into	 effect,	 sections	 of	 that	 law	 or	 act,	 when	 fully	

implemented	in	society,	may	yield	unforeseen	results	that	Congress	had	not	predicted.	The	Supreme	Court	

	

sleeplessness,	 and	medical	 issues,”	as	a	 result	of	 the	debt	collector	 threatening	 to	 speak	with	 the	plaintiff’s	 relatives,	neighbors	and	
employers	about	the	debt);	see	Annis	v.	Eastern	Asset	Management,	LLC,	No.	08-CV-458S,	2010	WL	1035273,	at	*5	(W.D.N.Y.	March	18,	
2010)	 (citing	 that	 the	 plaintiff	 (debtor)	 and	 their	 parents	 (third-parties)	 were	 all	 called	 by	 the	 debt	 collector.	 The	 debt	 collector	
consistently	disclosed	details	of	the	debtor’s	debt	to	their	parents	which	caused	relationship	strain	on	the	debtor	and	her	boyfriend	such	
as	emotional	distress,	humiliation,	and	embarrassment.	The	parents	stated	that	 they	 lost	sleep	and	had	to	 take	medication	to	sleep	
because	of	the	debt	collector’s	actions);	see	also	Barker	v.	Tomlinson,	No.	8:05-CV-1390-T-27EAJ,	2006	WL	1679645,	at	*2	(M.D.	Fla.	June	
7,	2006)	(discussing	the	repercussions	the	plaintiff	experienced	after	the	debt	collector	continuously	called	her	job	regarding	her	debt.	
The	debt	collector	called	the	plaintiff’s	job	and	stated	that	they	would	be	sending	an	arrest	warrant	to	the	plaintiff’s	job	due	to	the	unpaid	
debt	causing	the	plaintiff	to	feel	embarrassed).	
59	See	Emily	Schmidt,	Why	Is	A	Debt	Collector	Texting	Me?	The	Modernization	Of	Debt	Collection	Practices,	91	UCINLR	253,	261	(2023).	
60	See	Scott	 J.	Hyman	&	 Stephen	D.	 Britt,	Update	On	California’s	Debt	Collection	 Licensing	Act,	 Amnesty	 Legislation,	 and	 Proposed	
Regulations,	76	CONFLQR	227,	248	(2022).	
61	See	12	C.F.R.	§	1006.2(j)	stating	that	“Limited	content	messages”	can	only	include:	the	debt	collection	company	name,	or	an	acronym	
of	the	name	if	the	name	might	give	away	that	the	debt	collector	is	in	the	debt	collection	business;	a	request	for	a	callback;	the	name	of	
anyone	at	the	company	that	the	debtor	can	speak	with;	and	a	callback	number	at	which	the	debtor	can	reach	the	debt	collector.	
62	See	Scott	 J.	Hyman	&	 Stephen	D.	 Britt,	Update	On	California’s	Debt	Collection	 Licensing	Act,	 Amnesty	 Legislation,	 and	 Proposed	
Regulations,	76	CONFLQR	227,	248	(2022).	
63	See	Emily	Schmidt,	Why	Is	A	Debt	Collector	Texting	Me?	The	Modernization	Of	Debt	Collection	Practices,	91	U.	CIN.	L.	REV.	253,	278	
(2023).	
64	Congress	was	intended	to	serve	as	the	voice	of	the	people	and	is	vested	with	legislative	authority	under	Article	I	of	the	Constitution.	
United	States	Congress,	About	Congress,	VISIT	THE	CAPITAL	(Aug.	1,	2025),	https://www.visitthecapitol.gov/explore/about-congress.	

http://www.visitthecapitol.gov/explore/about-congress
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assesses	the	viability	of	the	laws	and	determines	if	a	section	of	the	law	is	constitutional	and	working	the	way	

Congress	envisioned	to	better	support	Congressional	intent,	and	further	Congress’s	objectives.65	

Since	§	1692b	is	creating	a	loophole	for	debt	collectors	to	abuse	consumer	rights,	the	Supreme	Court	

should	sever	this	safe	harbor	provision	to	further	Congress’s	vision	of	protecting	consumers.66	This	process	

would	protect	both	consumers	and	the	rest	of	the	FDCPA,	and	further	Congress’s	initial	purpose	in	creating	

the	FDCPA.	

C. The	Availability	of	Information	in	This	Digital	Age	Makes	Safe	Harbor	Irrelevant	

Since	the	FDCPA’s	enactment	in	1977,	much	has	changed	in	the	world.	Most	notably,	the	advent	of	

the	digital	age	has	had	lasting	impacts	on	our	world,	especially	on	the	debt	collection	industry.	The	digital	

age	has	reshaped	how	debt	collection	agencies	receive	accounts	from	original	creditors,	manage	their	filing	

systems,	 and	communicate	with	debtors.	With	advancements	 in	 technology,	 traditional	methods	of	debt	

collection,	such	as	mailed	notices	and	face-to-face	interactions,	have	been	widely	supplemented	by	emails,	

text	messages,	 and	 automated	 systems.	Despite	 these	 advancements,	 the	 rules	 governing	debt	 collection	

under	the	FDCPA	have	remained	largely	unchanged.67	

Unlike	the	previous	century,	many	original	creditors,	such	as	banks,	credit	unions,	and	hospitals,	

store	their	customers’	information	digitally	on	their	online	servers.68	This	allows	these	entities	to	process	

	
65	See	Marbury	 v.	Madison,	 5	U.S.	 (1	Cranch)	 137,	 177	 (1803)	 (stating	 that	 “[i]t	 is	 emphatically	 the	 province	 and	duty	 of	 the	 judicial	
department	to	say	what	the	law	is.	Those	who	apply	the	rule	to	particular	cases,	must	of	necessity	expound	and	interpret	that	rule.”).	
66	This	would	not	be	the	first	time	that	the	Supreme	Court	severed,	or	invalidated,	a	law	based	on	its	examination	of	congressional	intent.	
In	Barr	 v.	American	Association	 of	 Political	Consultants,	 Inc.,	 the	 Supreme	Court	 found	 that	 a	 section	 of	 the	Telephone	Consumer	
Protection	Act	(TCPA)	was	unconstitutional	and	subsequently	struck	that	section	based	on	their	analysis	of	congressional	intent.	Barr	
v.	Am.	Ass’n	of	Pol.	Consultants,	Inc.,	591	U.S.	610.	The	Court	states	that	Congress	may	sometimes	include	severability	clauses	in	the	law	
which	are	used	to	clearly	state	which	parts	of	an	act	or	statute	can	be	severed	without	completely	dismantling	the	rest	of	that	act	or	
statute.	However,	when	Congress	does	not	include	a	severability	clause,	such	as	in	the	FDCPA,	the	Supreme	Court	can	infer	Congress’	
intent	and	determine	if	sections	of	acts	and	statutes	can	be	severed.	
67	The	Consumer	Financial	Protection	Bureau	(CFPB)	stated	that	the	FDCPA	has	remained	widely	unchanged	since	its	enactment	in	
1977.	As	a	result,	there	are	many	different	statutory	revisions	that	can	be	made	that	would	enhance	consumer	protections	regarding	the	
debt	collection	process	under	the	FDCPA.	The	CFPB	went	on	further	to	state:	

A	 comprehensive	 and	 coherent	 system	 for	 information	 about	 debts	would	make	 it	more	 likely	 that	 those	who	
demand	 that	consumers	pay	debts	have	accurate	and	complete	 information	bearing	on	claims	of	 indebtedness.	
Having	accurate	and	complete	information,	in	turn,	would	facilitate	disclosing	information	to	consumers	through	
validation	notices	and	other	methods,	as	well	as	assist	in	preventing	false	or	misleading	claims	as	to	who	owes	debts	
and	how	much	is	owed.	

Debt	Collection	(Regulation	F);	Advanced	Notice	of	Proposed	Rulemaking,	78	Fed.	Reg.	67849,	67854	(Nov.	12,	2013).	As	technology	has	
developed	overtime,	the	rules	and	regulations	surrounding	debt	collection	have	not	evolved	in	suit.	To	better	protect	consumer	rights,	
the	FDCPA	should,	too,	evolve	with	the	modern	age	and	implement	these	new	technological	advancements.	
68	 Creditors	 such	 as	 banks	 and	 credit	 unions	 compile	 a	 surplus	 of	 personal	 and	 financial	 information	on	 individuals	who	use	 their	
institutions.	This	personal	information	includes	names,	social	security	numbers,	addresses,	phone	numbers,	emails,	and	driver’s	license	
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massive	amounts	of	information	quickly	and	easily	for	their	use.	It	also	allows	this	information	to	be	shared	

just	as	easily	and	quickly	with	debt	collectors	once	the	original	creditors	sell	the	account	to	them.	Then,	when	

an	account	is	sold	to	collections,	the	transfer	of	ownership	of	that	debt	happens	instantly.	Once	the	debt	

collector	receives	the	account,	they	can	begin	legally	collecting	on	it.69	

While	many	debtors	may	change	phone	numbers	and	addresses	due	to	personal	circumstances,	these	

changes	usually	do	not	occur	overnight.70	Most	people	whose	accounts	are	sold	to	debt	collectors	will	have	

the	same	phone	numbers	and	addresses	before	and	after	the	sale,	since	the	electronic	sale	of	accounts	takes	

only	a	few	moments.71	This	means	that	the	need	to	communicate	with	third	parties	has	become	an	outdated	

practice	and	is	no	longer	necessary	for	debt	collectors	because	most	debtors	will	have	the	same	location	and	

contact	information	before	and	after	the	instantaneous	sale	of	their	account	to	the	collection	agency.	

Further,	many	debt	collectors	follow	suit	by	electronically	storing	information	about	debtors.72	This	

allows	them	to	easily	access	and	manage	their	debt	collection	accounts,	keeping	all	the	information	they	were	

given	by	the	original	creditor	stored	safely	and	securely.	In	earlier	times,	spilled	coffee	on	a	list	of	debtors’	

addresses	or	misplaced	files	may	have	created	the	need	for	a	debt	collector	to	resort	to	communicating	with	

third	parties,	as	the	debt	collector’s	only	source	of	information	on	a	person	may	have	been	lost.	However,	

modern	technology	has	created	a	widely	used	system	that	prevents	these	types	of	mistakes	and	improves	debt	

	

numbers.	It	also	includes	financial	information	such	as	credit	and	debit	transactions,	lists	of	financial	assets,	retirement	portfolios,	and	
tax	documents	such	as	W-2	forms.	U.S.	Government	Accountability	Office,	Better	Disclosures	Needed	on	Information	Sharing	by	Banks	
and	Credit	Unions:	United	States	Government	Accountability	Office	Report	to	the	Chairman,	Committee	on	Banking,	Housing,	and	Urban	
Affairs,	U.S.	Senate,	116th	Cong.	2	(2020).	
69	Once	the	original	creditor	and	debt	collector	come	to	an	agreement	to	sell/	buy	the	debt,	a	purchase	agreement	is	signed.	After	this	
moment,	the	debt	collector	is	free	to	begin	collecting	on	the	account.	Unlike	in	previous	times	where	this	process	had	to	be	performed	
via	mail	over	the	course	of	several	days	or	even	weeks,	this	system	is	electronic	and	takes	no	more	than	several	moments	for	the	electronic	
documentation	 to	 be	 transferred	 from	 one	 company	 to	 the	 other.	 The	 debt	 collector,	 in	 that	 moment,	 receives	 all	 the	 consumer	
information	that	the	original	creditor	had	on	the	debtor	such	as	the	original	agreement,	payment	history,	and	contact	information	of	
the	debtor	as	of	that	day.	James	Heinz,	Selling	Debt	to	a	Debt	Collection	Agency	and	Understanding	Your	Rights,	SHEPHERD	OUTSOURCING	
(Apr.	8,	2025),	https://www.shepherdoutsourcing.com/post/selling-debt-collection-agency-rights.	
70	The	Federal	Communications	Commission	outlines	the	steps	to	take	for	people	who	are	changing	addresses	and	carriers	but	still	want	
to	keep	the	same	phone	number	when	they	move.	This	process	is	called	‘porting,’	and	it	allows	individuals	to	keep	the	same	area	code	
and	phone	number	even	if	they	are	moving	to	a	new	geographic	area.	Porting:	Keeping	Your	Phone	Number	When	Change	Providers,	
FEDERAL	COMMUNICATIONS	COMMISSION	(Dec.	10,	2025),	https://www.fcc.gov/consumers/guides/porting-keeping-your-phone-number-	
when-you-change-providers.	
71	Forty	five	percent	of	people	change	their	phone	numbers	every	two	years	or	more	according	to	a	study	performed	by	PhoneArena.	This	
is	a	considerable	amount	of	time	in	relation	to	how	quickly	past	due	accounts	are	transferred	to	debt	collection	agencies.	How	often	
people	switch	phone	numbers	by	continent	and	how	many	phone	numbers	are	owned	on	average	by	continent,	WONDER	(Jan.	18,	2018),	
https://askwonder.com/research/often-people-switch-phone-numbers-continent-owned-average-continent-p42s1kxca	
[https://perma.cc/UTL8-Q6FE].	
72	 The	CFPB	 stated	 that	 the	 FTC	has	 acknowledged	 that	 technological	 advancements	 over	 the	 past	 thirty	 years	 have	 exponentially	
increased	the	ability	of	creditors	and	debt	collectors	to	obtain,	store,	and	transfer	data	about	consumers	and	their	debts.	Debt	Collection	
(Regulation	F);	Advanced	Notice	of	Proposed	Rulemaking,	78	Fed.	Reg.	67849,	67854-55	(Nov.	12,	2013).	

http://www.shepherdoutsourcing.com/post/selling-debt-collection-agency-rights
http://www.fcc.gov/consumers/guides/porting-keeping-your-phone-number-
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collectors'	ability	 to	maintain	accurate,	 securely	 stored	 information	about	debtors.	Today,	debt	collectors	

have	an	unprecedented	array	of	technology	at	their	disposal	to	locate	debtors,	including	data	software,	social	

media	monitoring,	and	skip	tracing	systems.	These	tools	allow	debt	collection	companies	to	locate	debtors	

with	ease.	The	customary	practice	of	storing	electronic	information	alone	calls	into	question	the	existence	of	

§	1692b.	This	is	because	the	original	creditor	would	already	have	the	most	up-to-date	location	and	contact	

information	 for	 the	debtor	digitally	stored	and	 linked	to	 the	debtor’s	account	when	 it	 is	 sold	 to	 the	debt	

collector.73	

One	 of	 the	 most	 common	 tools	 for	 locating	 individuals	 is	 through	 skip	 tracing,	 which	 pulls	

information	from	public	records,	credit	reports,	utility	bills,	and	even	social	media	to	build	comprehensive	

profiles	of	debtors.74	These	systems	can	track	changes	in	addresses,	employment	status,	phone	numbers,	and	

other	identifying	details	in	real	time.75	In	addition,	many	agencies	use	data	brokers	who	aggregate	and	sell	

consumer	 information,	 giving	 collectors	 access	 to	 a	 vast	 network	 of	 personal	 data.76	 Some	 even	 employ	

artificial	 intelligence	and	machine	learning	algorithms	to	predict	a	debtor’s	 likelihood	of	repayment	or	to	

identify	the	best	time	and	method	to	make	contact.77	

With	all	these	resources	available	at	their	disposal,	debt	collectors	are	more	equipped	than	ever	to	

find	the	people	they	are	looking	for,	often	without	needing	to	reach	out	to	anyone	else.	These	technological	

developments	have	become	standard	in	recent	years,	and	while	they	aim	to	help	companies	enhance	their	

productivity,	they	have	also	imposed	unnecessary	burdens	on	consumers	due	to	antiquated	laws	such	as	§	

1692b.	Third-party	communication	has	become	an	outdated	practice	in	the	professional	debt	collection	world.	

	
73	Id.	
74	Skip	tracing	is	an	investigative	process	based	around	locating	individuals	who	are	missing,	evasive,	or	difficult	to	contact	due	to	unpaid	
debts,	 legal	 obligations,	 or	 other	 unresolved	matters.	 An	 individual	 engaging	 in	 skip	 tracing	 typically	 begins	 by	 verifying	 existing	
information	such	as	addresses,	phone	numbers,	and	social	security	details.	Then,	they	gather	additional	data	from	public	records	and	
databases	to	track	them	down.	A	more	large-scale	version	of	this	process,	known	as	batch	skip	tracing,	is	used	by	industries	like	real	
estate	agencies	to	collect	contact	information	on	large	groups	of	people.	Plus,	any	individual	can	go	through	this	type	of	process.	First,	
they	would	gather	the	information	on	an	individual	that	they	already	might	know	such	as	name,	date	of	birth,	and	last	known	address	
or	city.	Then,	they	would	search	free,	public	databases	such	as	Google,	social	media,	and	White	Pages.	Next,	they	would	use	paid	skip	
tracing	software	or	private	investigators	to	collaborate	and	cross	reference	these	data	points.	Finally,	they	would	reach	out	and	verify	the	
contact	 information.	 Joseph	Jones,	What	is	Skip	Tracing?	How	it	Works	and	What	You	Should	Know,	BOSCO	LEGAL	SERVICES	(Sep.	 14,	
2022),	https://www.boscolegal.org/blog/what-is-skip-tracing/	[https://perma.cc/AL5Y-DRTH].	
75	Id.	
76	Id.	
77	Id.	

http://www.boscolegal.org/blog/what-is-skip-tracing/
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D. Repealing	§	1692b	Would	Still	Permit	Effective	Debt	Collection	Practices	

Even	 without	 §	 1692b,	 debt	 collectors	 would	 still	 retain	 the	 legal	 ability	 to	 collect	 debts	 from	

consumers,	 as	 the	 core	 provisions	 governing	 debt	 collection	 remain	 intact	 under	 the	 broader	 Fair	 Debt	

Collection	Practices	Act	(FDCPA).	This	ability	is	rooted	in	basic	contract	law,	which	defines	a	contract	as	a	

legal	promise	for	the	breach	of	which	a	remedy	is	available	under	the	law.78	While	the	FDCPA	regulates	how	

debt	collectors	can	collect	debts,	removing	§	1692b	does	not	eliminate	the	underlying	debt,	nor	the	debtor’s	

obligation	to	pay	that	debt.	It	does	not	limit	the	way	or	extent	to	which	debt	collectors	can	contact	debtors.	

Even	without	§	1692b,	debt	collectors	have	an	arsenal	of	legal	remedies	for	collecting	delinquent	accounts.	

For	example,	 repealing	 the	 safe	harbor	would	 still	permit	debt	collectors	 to	communicate	with	a	

debtor’s	employer	to	effectuate	a	court-ordered	wage	garnishment.	A	wage	garnishment	is	defined	as	a	court	

order	for	a	debtor’s	employer	to	withhold	a	portion	of	the	debtor's	salary	to	pay	off	the	debt.79	This	process	

typically	entails	a	debt	collector	hiring	a	law	firm	to	sue	a	debtor.80	If	the	suit	is	successful,	then	the	court	

may	enter	a	judgment	to	order	a	wage	garnishment	based	on	the	amount	of	the	debt	and	a	debtor’s	standard	

pre-tax	pay.81	These	types	of	judgments	allow	a	debt	collector	to	successfully	collect	debts	without	breaching	

a	consumer's	privacy	rights.	

Another	useful	tool	debt	collectors	can	use	to	collect	debts	is	securing	a	lien	on	a	debtor’s	property.	

A	lien	is	a	charge	or	encumbrance	imposed	on	a	specific	property	to	secure	a	debt	or	other	obligation.82	Courts	

	
	
	
	

	
78	Restatement	(Second)	of	Contracts	§	1	(Am.	L.	Inst.	1995).	
79	Garnishment,	BLACK’S	LAW	DICTIONARY	(12th	Ed.	2024).	
80	 In	more	than	half	of	the	lawsuits	 involving	a	debt	collector	suing	a	debtor,	the	owner	of	the	debt	(the	debt	collector)	wins	and	is	
awarded	a	default	judgment	by	the	courts	due	to	the	debtors	not	showing	up	to	court.	This	allows	the	debt	collector	to	be	awarded	a	
garnishment	or	a	lien	against	the	debtor’s	property.	Cheryl	R.	Cooper,	Cong.	Rsch.	Serv.,	R46477,	The	Debt	Collection	Market	and	Selected	
Policy	Issues,	4	(2021).	
81	Wage	garnishments	are	becoming	more	popular	as	a	means	for	debt	collectors	to	collect	on	a	debt.	In	2014,	.8%	of	workers	were	being	
garnished,	and	by	2019	that	percentage	rose	to	1.1%.	28	U.S.C.	§	3205;	see	Tyler	Smith,	Research	Highlights	Featured	Chart,	AMERICAN	
ECONOMIC	 ASSOCIATION	 (Mar.	 18,	 2024),	 https://www.aeaweb.org/research/charts/wage-garnishment-new-facts-us?	
[https://perma.cc/X2LB-WJBP].	 This	method	 of	 debt	 collection	 is	 typical	 today,	 and	 instances	 of	 debt	 collectors	moving	 for	 wage	
garnishments	can	be	seen	in	countless	cases.	See	also	Woodward	v.	Credit	Service	International	Corporation,	132	F.4th	1047,	1050	(8th	
Cir.	2025)	(awarding	a	wage	garnishment	in	favor	of	the	debt	collector	for	an	unpaid	dental	bill);	Revels	v.	Morgan	&	Associates,	P.C.,	
764	F.Supp.3d	 1181,	 1184	 (M.D.F.L.	2025)	 (showing	a	 law	 firm	acting	as	a	debt	collector	being	awarded	a	garnishment	after	a	default	
judgment);	Howard	v.	Patenaude	&	Felix	APC,	634	F.Supp.3d	990,	998	(W.D.W.A.	2022)	(granting	the	debt	collector	a	garnishment	for	
an	unpaid	Target	credit	card).	
82	Lien,	BLACK’S	LAW	DICTIONARY	(12th	Ed.	2024).	

http://www.aeaweb.org/research/charts/wage-garnishment-new-facts-us
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typically	grant	liens	when	the	debt	in	question	arises	from	defaults	on	property,	such	as	real	estate	or	motor	

vehicles.83	

Debt	collectors	have	multiple	options	available	to	them	for	collecting	debts	without	communicating	

with	third	parties.	Removing	§	1692b	does	not	pose	a	legitimate	threat	to	debt	collectors	who	wish	to	collect	

debts	from	debtors	who	have	not	paid.	

CONCLUSION	

This	paper	argues	 that	§	 1692b	should	be	repealed.	First,	 its	 language	 is	unclear	and	 invites	debt	

collectors	to	engage	in	third-party	debt	collection	practices	that	violate	a	consumer’s	rights.	Second,	repealing	

§	1692b	would	be	in	the	best	interest	of	protecting	consumers	and	debt	collectors,	and	consistent	with	the	

clear	 purpose	 of	 the	 FDCPA	 itself,	 because	 communicating	 with	 third	 parties	 invites	 debt	 collectors	 to	

intentionally	or	accidentally	violate	consumer	rights.	Third,	the	digital	world	has	equipped	debt	collectors	

with	technology	that	eliminates	the	need	to	rely	on	third-party	communications.	Finally,	given	the	many	

technological	tools	available	to	debt	collectors,	repealing	§	1692b	would	not	hinder	their	ability	to	collect	

debts.	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
83	Matos	v.	Lexington	Place	Condominium	Association,	Inc.,	No.	22-11875,	2024	WL	3617254	(11th	Cir.	Aug.	1,	2024)	(finding	that	the	debt	
collector	was	awarded	a	lien	by	the	first	court	who	saw	the	case	for	a	condominium	purchase	on	which	the	debtor	had	defaulted.	When	
the	Court	of	Appeals	heard	the	case,	they	found	that	the	process	of	filing	the	lien	against	the	debtor	did	not	produce	any	injury	to	the	
debtor).	
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ABSTRACT	

This	 paper	 examines	 the	 protection	 of	 trade	 secrets	 in	 arbitration	 under	 Puerto	 Rico’s	 2024	

Arbitration	 Act,	 focusing	 on	 its	 confidentiality	 and	 privacy	 provisions.	While	 arbitration	 offers	 a	

private	alternative	to	court	proceedings,	its	framework	often	fails	to	ensure	robust	confidentiality	for	

sensitive	commercial	information.	Through	a	comparative	analysis	of	international	arbitration	rules,	

such	as	the	SIAC	Rules,	and	relevant	case	law,	the	paper	identifies	gaps	in	Puerto	Rico’s	legislation,	

particularly	 the	 statute’s	 limitation	 of	 confidentiality	 protections	 to	 fast-track	 proceedings.	 This	

paper	 proposes	 a	 three-pronged	 reform—contractual,	 doctrinal,	 and	 legislative	 measures—to	

enhance	 trade	 secret	 protection	 and	 align	 Puerto	 Rico’s	 arbitration	 framework	 with	 global	 best	

practices.	 These	 reforms	 aim	 to	 foster	 a	 secure,	 innovation-friendly	 environment	 for	 resolving	

intellectual	property	disputes	in	Puerto	Rico’s	arbitration	regime.	

I. INTRODUCTION	
	

A. Trade	Secrets	
	

The	primary	 goal	 of	 the	 intellectual	 property	 system	 is	 to	 strike	 a	 balance	between	 the	 interests	 of	
	
	
1	The	author	is	a	student	at	the	University	of	Puerto	Rico	Law	School.	
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innovators	and	the	public	interest	in	order	to	foster	creativity,	innovation,	and	economic	development.	2	
	

Trade	 secrets	 include	 any	 confidential	 information	 that	 derives	 commercial	 value	 from	 not	 being	

generally	 known	 and	 that	 its	 owners	 reasonably	 protect	 from	 disclosure.	 Trade	 secrets	 can	 range	 from	

technical	 information,	 formulas,	 recipes,	 codes,	 financial	 information,	 manufacturing	 and	 distribution	

methods,	test	data,	designs,	to	supplier	and	customer	contacts,	strategies,	or	combinations	of	these	elements.	

Unlike	patents,	for	example,	trade	secrets	do	not	need	to	be	registered	or	comply	with	any	formality	to	be	

protected.3	This	is	one	of	the	reasons	why,	in	practice,	many	companies	recognize	the	value	and	advantage	

of	trade	secrets	over	other	recognized	intellectual	property	rights.	For	example,	trade	secrets	are	broad	in	

scope	and	cover	virtually	any	type	of	commercially	valuable	information	because	they	can	be	protected	with	

less	expensive	internal	measures	and	offer	flexibility	by	not	requiring	administrative	agency	processes	when	

modifying	them.4	

Nonetheless,	 due	 to	 the	 very	 nature	 of	 protection	 afforded	 to	 trade	 secrets,	 this	 type	 of	 intellectual	

property	 is	 constantly	challenged,	as	 it	may	be	discovered,	become	common	knowledge,	or	be	accessible	

through	appropriate	means.	In	the	most	basic	form	of	analysis,	trade	secrets	must	remain	secret,	and	their	

effective	protection	 requires	a	 triad	of	non-publicity,	 confidentiality,	 and	secrecy.	Accordingly,	protective	

measures	against	disclosure	become	particularly	important	whenever	trade	secrets	are	involved	in	dispute	

resolution	processes.	5	

B. Arbitration	and	Trade	Secrets	
	

With	that	in	mind,	arbitration	is	generally	considered	better	suited	for	disputes	involving	trade	secrets,	

as	proceedings	before	 state	 courts	 are	generally	open	 to	 the	public.6	 For	 example,	 the	Supreme	Court	of	

Puerto	Rico	has	recognized	that	courts	may	adopt	safeguards	to	protect	trade	secrets,	as	reflected	in	Rule	513	

of	the	Puerto	Rico	Rules	of	Evidence.	However,	the	same	court	has	also	held	that	evidentiary	privileges	must	

be	 interpreted	 restrictively	 so	 as	 not	 to	 hinder	 the	 search	 for	 truth	 in	 judicial	 proceedings.7	 Therefore,	

	

2	What	Is	Intellectual	Property?,	WORLD	INTELL.	PROP.	ORG.	(2020),	https://www.wipo.int/about-ip/en/.	
3	10	L.P.R.A.	§§	4131–4141	(2011).	
4	Katherine	Linton,	The	Importance	of	Trade	Secrets:	New	Directions	in	International	Trade	Policy	Making	and	Empirical	Research,	26	J.	
INT’L	COM.	&	ECON.	1	(2016).	
5	RESEARCH	HANDBOOK	ON	INTELLECTUAL	PROPERTY	RIGHTS	AND	ARBITRATION	(Simon	Klopschinski	et	al.	eds.,	2024).	
6	Gary	B.	Born,	INTERNATIONAL	COMMERCIAL	ARBITRATION	97	(3d	ed.	2021).	
7Ponce	Advance	Med.	Grp.	Network,	Inc.	v.	Santiago	González,	197	D.P.R.	891,	899-900	(2017)	(citing	P.R.	R.	Evid.	513).	

http://www.wipo.int/about-ip/en/
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evidentiary	privileges	involving	trade	secrets	are	conditional	and	will	not	be	granted	automatically.	Instead,	

they	will	be	recognized	only	when	properly	invoked	in	an	accurate	and	timely	manner.8	Even	then,	 courts	

may	still	resort	to	a	"fair	means"	to	allow	limited	disclosure9.	This	places	an	additional	burden	on	the	owner	

of	a	trade	secret	during	the	discovery	phase	of	litigation.	There	are	other	instances	where	the	tension	between	

transparency	and	confidentiality	clashes	with	a	significant	public	interest.	For	example,	the	 U.S.	Court	of	

Appeals	has	recognized	a	strong	presumption	in	favor	of	public	access	to	judicial	documents	and	records,	

noting	that	the	right	of	access	“can	be	abridged	only	in	certain	narrow	circumstances,”	and	that	the	party	

seeking	to	seal	information	bears	the	burden	of	providing	“sufficiently	compelling	reasons	for	doing	so.”10	

In	contrast,	consistent	with	the	U.S.	Supreme	Court,	Puerto	Rico	has	repeatedly	emphasized	a	strong	

public	policy	favoring	arbitration.	Any	doubts	regarding	the	applicability	of	arbitration	must	therefore	be	

resolved	in	its	favor.	11	In	addition,	Puerto	Rico	enacted	a	new	Arbitration	Act	in	2024.12	As	expressed	by	the	

legislature,	one	of	the	act’s	objectives	is	to	generate	new	enthusiasm	for	the	study	and	practice	of	arbitration	

as	a	mechanism	for	dispute	resolution	in	Puerto	Rico.13	As	a	result,	arbitration	may	be	particularly	attractive	

for	trade	secret	disputes	when	parties	seek	to	maintain	confidentiality	and	avoid	the	public	nature	of	court	

proceedings.	Arbitration	is	also	generally	faster	and	less	costly	than	traditional	litigation.	In	this	context,	the	

enactment	of	the	2024	Arbitration	Act	provides	an	opportunity	to	examine	whether	the	statute	adequately	

protects	confidentiality	and	privacy	in	trade	secret	disputes.	This	paper,	therefore,	evaluates	the	Act	within	

the	context	of	trade	secret	arbitration	and	identifies	potential	areas	for	reform	to	provide	stronger	protections	

for	trade	secret	owners	in	arbitration	proceedings	in	Puerto	Rico.	

II. CONFIDENTIALITY	AND	PRIVACY	DURING	ARBITRATION	
	

A. Implied	Confidentiality	
	
	

	
8Id.	on	900.	
9	Ponce	Advance	Med.	Grp.	Network,	Inc	v.	Santiago	Gonzalez,	197	D.P.R.	891,	906	(citing	P.R.	R.	Evid	Com.	513,	Pag.	163(2016)).	
10	Foltz	v.	State	Farm	Mut.	Auto.	Ins.	Co.,	331	F.3d	1122,	1135	(9th	Cir.	2003).	
11	 U.C.P.R.	 v.	 Triangle	 Eng’g	 Corp.,	 136	D.P.R.	 133,	 142	 (1994);	Quiñones	 v.	 Asociación	 de	 Condómines,	 161	D.P.R.	 668,	 673	 (2004);	
PaineWebber,	Inc.	v.	Service	Concepts,	Inc.,	151	D.P.R.	307,	312–13	(2000);	McGregor-Doniger,	Inc.	v.	Tribunal	Superior,	98	D.P.R.	864,	
869	(1970).	
12	Puerto	Rico	Arbitration	Act,	Act.	No.	147-2024,	32	L.P.R.A	§3230	–	3234a	(2024).	
13	Act.	No.	147	of	August	9,	2024,	Puerto	Rico	Arbitration	Act,	Statement	of	Motives,	available	at	the	Office	of	Management	and	Budget	
Virtual	Library	(OGP),	https://bvirtualogp.pr.gov/ogp/Bvirtual/leyesreferencia/PDF/147-2024.pdf	(last	visited	May	18,	2026).	
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By	 its	nature,	arbitration	 is	a	proceeding	 in	which	privacy	 is	 implied.	Given	 the	nature	of	arbitration	

disputes,	 parties	 often	 exchange	 detailed	 commercial	 documents	 and	 sensitive	 information.	 Rules	 of	

confidentiality,	therefore,	aim	to	protect	proprietary	information,	trade	secrets,	and	intellectual	property	that	

may	 form	 the	 subject	 matter	 of	 the	 dispute,	 as	 disclosure	 to	 third	 parties	 could	 result	 in	 significant	

commercial	harm.14	

However,	 confidentiality	 and	 privacy	 are	 distinct	 concepts.	 Arbitration	 is	 private	 in	 the	 sense	 that	

proceedings	 are	 generally	 closed	 to	 the	 public;	 however,	 it	 is	 not	 inherently	 confidential.	 Information	

disclosed	 during	 arbitration	 proceedings	 may	 still	 become	 public	 under	 certain	 circumstances.	 This	

distinction	often	leads	to	misconceptions,	as	parties	frequently	assume	that	the	private	nature	of	arbitration	

automatically	prevents	public	disclosure	of	all	information	exchanged	during	the	proceedings.	15	

Parties	 often	 enter	 into	 arbitration	 agreements	 without	 specifically	 contracting	 for	 confidentiality	

because	 they	 expect	 arbitration	 to	 shield	 their	 information	 from	 public	 disclosure.16	 This	 expectation	 is	

particularly	evident	in	consumer	finance.	A	study	conducted	by	the	Consumer	Financial	Protection	Bureau	

found	that	more	 than	90%	of	arbitration	clauses	 in	credit	card,	prepaid	card,	and	storefront	payday	 loan	

contracts	contain	no	confidentiality	provisions.17	This	figure	is	notable	because	disputes	arising	from	these	

contracts	may	involve	commercially	sensitive	information,	 including	customer	lists,	 licensing	agreements,	

financial	data,	and	supplier	or	business	contacts.	Without	explicit	confidentiality	protections,	parties	risk	that	

commercially	valuable	information	disclosed	during	arbitration	could	eventually	become	public.	

B. Case	Law	Examples	

The	confidentiality	issue	is	complicated	by	the	involvement	of	multiple	actors	in	arbitration	who,	unlike	

the	arbitrators	and	parties,	are	usually	not	governed	by	the	arbitral	rules	or	the	arbitration	agreement,	even	

	
14	Megha	Chaturvedi,	Confidentiality	in	International	Commercial	Arbitration:	Determining	Factor	for	Safeguarding	the	Legitimacy	of	the	
Process,	 THE	 AMERICAN	 REVIEW	 OF	 INTERNATIONAL	 ARBITRATION	 COLUMBIA	 LAW	 SCHOOL,	 (Jul.	 18,	 2023)	
https://aria.law.columbia.edu/confidentiality-in-international-commercial-arbitration-determining-factor-for-safeguarding-the-	
legitimacy-of-the-process/.	
15	Gary	B.	Born,	International	Commercial	Arbitration	3–56	(3d	ed.	2021).	
16	Megha	Chaturvedi,	supra	note	13.	
17	 Consumer	 Fin.	 Prot.	 Bureau,	 Arbitration	 Study:	 Report	 to	 Congress	 Pursuant	 to	 Dodd-Frank	 Wall	 Street	 Reform	 and	 Consumer	
Protection	Act	§	1028(a),	52	(Mar.	2015)	https://www.consumerfinance.gov/data-research/research-reports/arbitration-study-report-to-	
congress-2015/.	

http://www.consumerfinance.gov/data-research/research-reports/arbitration-study-report-to-
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though	they	have	access	to	confidential	information.18	
	

A	great	example	of	the	externalities	that	this	situation	generates	was	seen	in	United	States	v.	Panhandle	

Eastern	Corp.,	in	which	the	defendant	was	not	entitled	to	withhold	from	discovery	documents	generated	in	

a	Swiss	ICC	arbitration.	One	of	the	grounds	for	the	decision	was	that	the	defendant	had	not	shown	that	the	

ICC	 Rules	 imposed	 an	 obligation	 of	 confidentiality.19	 That	 case	 took	 place	 27	 years	 ago,	 and	 although	

international	arbitration	law	has	undergone	significant	changes	and	advances,	to	this	day	the	ICC	Rules	do	

not	 impose	a	 confidentiality	obligation	unless	 requested	by	a	party.20	Only	 the	work	of	 the	Court	 is	of	 a	

confidential	nature,	and	it	is	only	imposed	on	the	members	of	the	Court	and	everyone	who	participates	in	

the	work	in	whatever	capacity.21	

There	 are	 examples	 of	 international	 cases	 in	 English	 courts	 that	 illustrate	 the	 complexity	 of	

confidentiality	in	arbitration	proceedings.	In	Department	of	Economic	Policy	and	Development	of	the	City	of	

Moscow	v.	Bankers	Trust	Co.,	the	Court	of	Appeals	upheld	an	order	directing	the	parties	 to	maintain	the	

confidentiality	 of	 the	 judgment	 governed	 by	 the	 UNCITRAL	 Rules,	 as	 publishing	 it	 could	 cause	 real	

prejudice.22	 The	 dispute	 between	 the	 parties	 involved	 very	 sensitive	 and	 confidential	 issues.	 Part	 of	 the	

judgment	rationale	was	that	“[i]mplicit	in	the	choice	to	arbitrate	in	England	is	the	fact	that	the	arbitration	

will	be	private	and	confidential.”23	

In	clear	contrast	to	this	decision,	the	same	Court	of	Appeal	reached	the	opposite	conclusion	in	a	recent	

case,	Manchester	City	Football	Club	Ltd	v.	Football	Association	Premier	League	Ltd	and	others.24	In	this	case,	

one	of	the	parties	argued	that	although	the	merits	judgment	did	not	contain	any	significant	details	of	the	

substance	 of	 the	 disclosure	 dispute,	 the	 parties	 had	 a	 reasonable	 expectation	 of	 confidentiality	 being	

maintained	and	that	publication	would,	among	other	considerations,	lead	to	extensive	press	comment	and	

	
18	Megha	Chaturvedi,	supra	note	13.	
19	United	States	v.	Panhandle	Eastern	Corp.,	118	F.R.D.	346,	349-350	(D.	Del.	1988).	
20International	 Chamber	 of	 Commerce,	 ICC	 Arbitration	 Rules	 5	 (2021),	 https://iccwbo.org/dispute-resolution/dispute-resolution-	
rules/icc-arbitration-rules/.	
21	Id.	at	28.	
22	Dept.	of	Econ.	Pol’y	&	Dev.	of	the	City	of	Moscow	v.	Bankers	Tr.	Co.,	[2004]	EWCA	Civ	314,	[2005]	Q.B.	207.	
23David	 Martin-Clark,	 City	 of	 Moscow	 v.	 Bankers	 Trust,	 DMC’S	 CASE	 NOTES	 (Apr.	 2004),	
https://archive.onlinedmc.co.uk/city_of_moscow_v	 bankers_trust.htm.	
24	Manchester	City	Football	Club	Ltd.	v.	Football	Ass’n	Premier	League	Ltd.,	[2021]	EWCA	Civ	1110,	[2022]	Lloyd’s	Rep.	Plus	2	(Eng.).	
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speculation,	which	could	be	prejudicial.	The	Court	of	Appeals	dismissed	the	appeal	in	its	entirety,	concluding	

that	the	balance	here	was	clearly	in	favor	of	publication.	It	concluded	that	publication	would	not	disclose	

significant	 confidential	 information,	particularly	 since	 the	 existence	of	 the	 arbitration	was	 already	public	

knowledge.	

Another	example	that	resonates	along	with	this	is	a	case	from	the	International	Centre	for	Settlement	of	

Investments	Disputes	(ICSID)	in	which	the	court	stated	on	a	decision	relating	a	request	by	the	respondent	

for	an	order	prohibiting	the	claimant	from	revealing	information	regarding	the	ICSID	case	that	“[t]hough	it	

is	frequently	said	that	one	of	the	reasons	for	recourse	to	arbitration	is	to	avoid	publicity,	unless	the	agreement	

between	 the	 parties	 incorporates	 such	 a	 limitation,	 each	 of	 them	 is	 still	 free	 to	 speak	 publicly	 of	 the	

arbitration.”25	

C. Confidentiality	Provisions	in	Arbitral	Rules	

Despite	its	importance,	as	these	examples	illustrate,	the	concept	of	confidentiality	remains	variable	and	

is	not	often	expressly	addressed	by	 law,	except	by	 implication	 through	privilege	or	privacy.	As	a	concept	

directly	 applicable	 to	 arbitration,	 confidentiality	 has	 only	 relatively	 recently	 attracted	 attention	 in	

international	commercial	law	and	practice.26	For	instance,	unlike	the	rules	of	the	ICC,	AAA,	and	UNCITRAL,	

the	2025	rules	of	the	Singapore	International	Arbitration	Centre	(SIAC)	represent	a	significant	development	

in	this	area	as	they	appear	to	be	among	the	few	arbitral	rules	to	include	an	express	provision	on	confidentiality	

and	disclosure.	These	provisions	bind	not	only	the	parties,	but	also	any	party	representative,	witness,	expert,	

third-party	 funder,	 member	 of	 the	 Tribunal,	 Emergency	 Arbitrator,	 and	 any	 person	 appointed	 by	 the	

Tribunal,	 requiring	 them	 to	 preserve	 the	 confidentiality	 of	 all	 matters	 relating	 to	 the	 proceedings	 and	

prohibiting	disclosure	without	the	parties’	prior	written	consent.27	All	matters	relating	to	the	proceedings	

include	the	existence	of	the	arbitration,	the	Tribunal’s	deliberations,	pleadings,	evidence,	submissions,	and	

all	other	materials	and	written	communications	produced	or	submitted	by	the	parties	in	the	arbitration,	as	

well	as	any	decision,	ruling,	order,	or	award.	

	
25	Metalclad	Corp.	v.	United	Mexican	States,	ICSID	Case	No.	ARB(AF)/97/1	(Aug.	30,	2000),	5	ICSID	Rep.	209	(2002).	
26	Megha	Chaturvedi,	supra	note	13.	
27	Sing.	Int’l	Arb.	Ctr.,	SIAC	Rules	r.59	(7th	ed.	2025),	https://siac.org.sg/siac-rules-2025.	
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With	respect	to	trade	secrets,	the	SIAC	rules	further	provide,	within	the	confidentiality	provision,	that	

“the	Tribunal	has	the	power	to	enforce	any	obligation	of	confidentiality	on	the	parties	under	the	rules…	and	

may	issue	an	order	or	award	for	sanctions,	damages,	or	costs	and	take	measures	to	protect	trade	secrets.”28	

Other	statutory	approaches	to	protecting	confidentiality	in	arbitral	proceedings	may	be	found	in	New	

Zealand’s	Arbitration	Act	1996,	which	expressly	states	that	“…the	parties	and	the	arbitral	tribunal	must	not	

disclose	confidential	 information.”29	However,	despite	the	precision	of	 its	 language	on	confidentiality,	the	

Act	does	not	contain	any	provision	specifically	directed	at	protecting	against	the	disclosure	of	trade	secrets.	

D. Puerto	Rico’s	Arbitration	Act	
	

Like	the	SIAC	Rules	and	New	Zealand’s	Arbitration	Act	1996,	Puerto	Rico’s	new	Arbitration	Act	includes	

a	provision	on	privacy	and	confidentiality.	It	also	prohibits	the	presence	of	any	person	at	a	hearing	unless	

authorized	by	the	parties.30	Article	3.17	reads:	“(a)	The	arbitration	process	under	this	Chapter	shall	be	private	

and	confidential.	(b)	No	person	may	be	present	at	the	hearing	unless	the	parties	consent.”31	

Although	this	constitutes	a	positive	step	in	that	direction,	it	still	falls	short	when	compared	with	the	more	

detailed	 approach	 of	 the	 SIAC	Rules	 and	New	 Zealand’s	 Act.	 Also,	 it	 is	 worth	 noting	 that	 Puerto	 Rico’s	

Arbitration	Act	expressly	extends	confidentiality	and	privacy	only	to	expedited	arbitration	proceedings.	Both	

the	 statutory	 text	 and	 legislative	 history	 are	 silent	 on	 the	 rationale	 for	 specifically	 requiring	 privacy	 and	

confidentiality	only	in	expedited	proceedings.	

This	 may	 reflect	 the	 point	 discussed	 at	 the	 beginning	 of	 this	 section:	 namely,	 that	 privacy	 and	

confidentiality	in	ordinary	arbitration	proceedings	are	generally	implied.	It	is	also	possible	that	the	legislature	

intended	 to	 emphasize	 that	 privacy	 and	 confidentiality	 are	 preserved	 even	 in	 expedited	 arbitration	

proceedings.	Support	for	this	interpretation	may	be	found	in	the	statute	itself.	For	example,	although	the	

statute	 is	 silent	 regarding	 confidentiality	 in	 ordinary	 proceedings,	 Article	 2.14(d),	 under	 Chapter	 2	 on	

Ordinary	Arbitration,	establishes	that	arbitrators	may	issue	protective	orders	to	prevent	the	disclosure	of	

	

	
28	Id.	
29	Arbitration	Act	1996,	§14B	(N.Z.).	
30	Supra	note	11.	
31	Id.	
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privileged	information,	confidential	information,	trade	secrets,	and	other	protected	information,	such	as	in	a	

civil	action	brought	before	Puerto	Rican	courts.32	From	this	 language,	 it	may	be	inferred	that	privacy	and	

confidentiality	are	implicit	during	ordinary	proceedings,	and	when	a	party	fails	to	preserve	either	of	them,	

the	 affected	 party	 may	 seek	 the	 remedy	 described	 above.	 By	 contrast,	 Chapter	 3,	 concerning	 expedited	

proceedings,	does	not	expressly	state	this;	however,	that	right	could	arguably	be	exercised	by	invoking	it	as	a	

supplementary	provision,	as	Article	3.18	of	that	same	Chapter	states.33	

Further	 inquiry	 into	 whether	 this	 was	 an	 oversight,	 a	 deliberate	 legislative	 choice,	 or	 a	 negotiated	

compromise	would	require	a	more	thorough	exercise	in	legal	hermeneutics.	However,	despite	this	lack	of	

clarity,	unlike	the	SIAC	Rules,	it	remains	clear	that	this	uncertainty	regarding	confidentiality	deepens	when	

trade	secrets	are	added	to	the	analysis.	

Thus	 far,	 confidentiality	 under	 Puerto	Rico’s	 arbitration	 law	has	 been	 discussed	 as	 a	mechanism	 for	

protecting	 valuable	 information,	 such	 as	 trade	 secrets,	 once	 that	 information	has	 already	been	disclosed	

during	the	proceedings.	But	what	happens	when	a	party	does	not	wish	to	disclose	information	it	considers	

valuable,	such	as	trade	secrets,	during	discovery	because	of	the	risk	of	disclosure	or	because	it	considers	that	

information	irrelevant?	This	brings	the	discussion	back	to	the	evidentiary	burdens	briefly	addressed	in	the	

introduction:	evidentiary	privileges	relating	to	trade	secrets	in	judicial	proceedings	are	conditional,	are	not	

granted	automatically,	and	are	recognized	only	when	invoked	accurately	and	in	a	timely	manner.	After	all,	

and	as	Puerto	Rico’s	Arbitration	Act	expressly	states,	arbitrators	may	issue	protective	orders	“…such	as	in	a	

civil	action	brought	before	Puerto	Rican	courts.”34	

At	that	point,	requiring	all	participants	in	the	arbitration	to	maintain	confidentiality	regarding	all	matters	

relating	 to	 the	proceedings	 loses	much	of	 its	practical	 value,	whether	 the	participant	 is	 a	 representative,	

witness,	expert,	third-party	funder,	or	a	member	of	the	Tribunal.	This	becomes	even	more	significant	when	

considering	that	the	procedural	rules	of	evidence	are	not	binding	under	Puerto	Rico’s	Arbitration	Act,	much	

	
	
32	32	L.P.R.A.	§	3232m	(2024).	
33	32	L.P.R.A.	§	3232q	(2024).	
34	 32	L.P.R.A.	§	3232m	(2024).	
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like	the	Federal	Arbitration	Act,	which	does	not	prescribe	detailed	procedural	rules	for	arbitration,	including	

evidentiary	rules.	

However,	this	does	not	mean	that	adoption	of	evidentiary	rules	would	resolve	the	issue	in	arbitration.	

On	 the	 contrary,	 the	 absence	 of	 formal	 evidentiary	 rules	 is,	 for	 the	 most	 part,	 beneficial	 in	 arbitral	

proceedings.	As	Stipanowich	(2009)	warns,	there	is	a	growing	trend	toward	transforming	arbitration	into	a	

process	resembling	litigation,	with	discovery	and	evidence-submission	practices	akin	to	those	in	U.S.	courts.35	

This	shift	 risks	undermining	arbitration’s	principal	advantages,	namely	efficiency	and	cost-effectiveness.36	

Additionally,	one	of	the	principal	reasons	parties	choose	arbitration	is	its	flexibility,	which	allows	them	to	

tailor	procedures	to	their	particular	needs.37	

One	 approach	 proposed	 to	 address	 these	 ambiguities	 is	 to	 use	 the	 work-product	 doctrine	 test	 as	 a	

framework	for	determining	whether	to	disclose	confidential	materials,	such	as	trade	secrets,	in	arbitration	

proceedings.38	The	role	of	this	test	is	to	ensure	that	confidential	information	is	disclosed	only	after	a	coherent	

analysis	 is	 applied,	 and	 it	 is	 determined	 that	 disclosure	 is	 necessary.	 This	 would	 require	 two	 principal	

conditions:	first,	that	there	is	a	substantial	need	for	the	material	produced	during	the	arbitration	proceedings;	

and	second,	that	the	party	seeking	disclosure	is	unable	to	obtain	the	material	by	other	means	without	undue	

hardship.39	

Although	this	proposal	seems	very	reasonable,	this	solution	should	be	approached	carefully	if	it	were	to	

be	 included	 as	 an	 amendment	 to	 the	 law.	 As	 the	 U.S.	 Supreme	 Court	 held	 in	Doctor’s	 Assocs.,	 Inc.	 v.	

Casarotto,	 517	 U.S.	 681	 (1996),	 the	 Federal	 Arbitration	 Act	 (FAA)	 prohibits	 states	 from	 imposing	

discriminatory	restrictions	on	arbitration	agreements.40	A	further	evaluation	of	how	this	would	coexist	with	

the	Equal	Footing	Doctrine	would	be	intriguing	as	well.	The	right	way	for	this	test	to	avoid	being	voided	as	

	
	
35	Thomas	J.	Stipanowich,	Contract	and	Conflict	Management,	2001	WIS.	L.	REV.	831,	831-918.	
36	Id.	
37	Julian	Nyarko,	We’ll	See	You	in	…	Court!	The	Lack	of	Arbitration	Clauses	in	International	Commercial	Contracts,	58	INT’L	REV.	L.	&	ECON.	
6	(2019).	
38	Christoph	Henkel,	The	Work-Product	Doctrine	as	a	Means	Toward	a	Judicially	Enforceable	Duty	of	Confidentiality	in	International	
Commercial	Arbitration,	37	N.C.	J.	INT’L	L.	&	COM.	REG.	1059	(2012).	
39	Id.	
40	Doctor’s	Assocs.,	Inc.	v.	Casarotto,	517	U.S.	681	(1996).	
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an	amendment	to	existing	law	would	be	to	harmonize	it	with	the	arbitration	rules	of	governing	bodies	such	

as	the	AAA	or	by	party	agreement.	For	that	reason,	regardless	of	what	has	already	been	discussed,	it	bears	

emphasizing	that,	in	addition	to	applying	the	work-product	doctrine	test,	a	strict	confidentiality	provision	in	

a	 contract	 agreed	 upon	 by	 the	 parties	 would	 still	 be	 required	 to	 ensure	 that	 protection	 remains	 after	

disclosure.	After	all,	as	the	U.S.	Supreme	Court	has	stated:	“[a]rbitration	under	the	Act	is	a	matter	of	consent,	

not	coercion...”41	

III. PROPOSALS	&	CONCLUSIONS	
	

Based	on	the	discussion,	three	ways	to	achieve	confidentiality	may	be	proposed,	particularly	when	

trade	secrets	are	involved	in	the	dispute.	

A. Contractual	
	

First,	parties	should	explicitly	include	robust	confidentiality	provisions	within	arbitration	clauses	in	

contracts	 involving	 trade	 secrets.	 As	 shown	 by	 the	 high	 percentage	 of	 arbitration	 clauses	 in	 consumer	

contracts	that	omit	such	language,	parties	too	often	assume	arbitration	is	inherently	confidential.	To	avoid	

this	 pitfall,	 contracts	 should	 clearly	 define	 the	 scope	 of	 confidentiality,	 the	 categories	 of	 information	

protected,	the	duties	of	third	parties	such	as	witnesses	and	experts,	and	the	consequences	of	breach.	This	

contractual	clarity	will	help	manage	expectations	and	protect	sensitive	business	assets.	

B. Doctrinal	
	

Second,	 arbitrators	 and	 parties	 should	 leverage	 other	 available	 legal	 doctrines	 to	 reinforce	

confidentiality,	 particularly	 the	 work-product	 doctrine.	 This	 is	 a	 solution	 previously	 proposed	 for	

incorporation	 into	 the	 arbitral	 framework,	 either	 by	 party	 agreement	 or	 by	 arbitral	 rules,	 to	 prevent	

premature	disclosure	of	strategies,	expert	analyses,	and	other	sensitive	materials,	especially	in	jurisdictions	

where	 statutory	 confidentiality	 protections	 remain	 underdeveloped.42	 The	 work-product	 doctrine	 would	

require	a	stricter	standard	of	proof	before	permitting	disclosure.	While	this	wouldn’t	resolve	all	the	issues	

surrounding	confidentiality	in	arbitration,	it	could	help	make	the	legal	framework	and	practical	application	

	
41	Volt	Info.	Scis.,	Inc.	v.	Bd.	of	Trs.	of	Stanford	Univ.,	489	U.S.	468,	479	(1989).	
42	Cole,	supra	note	37	on	page	15.	
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of	confidentiality	in	international	commercial	arbitration	more	consistent	and	aligned	with	the	realities	of	

judicial	practice.43	

C. Legislative	
	

Finally,	a	legislative	amendment	to	Puerto	Rico’s	Arbitration	Act	should	be	considered	to	expressly	

mandate	confidentiality	in	all	arbitration	proceedings,	not	just	those	under	the	fast-track	regime.	Drawing	

from	best	practices	like	the	SIAC	Arbitration	Rules,	the	amended	statute	should	require	confidentiality	from	

all	participants	in	the	proceeding,	including	party	representatives,	arbitrators,	witnesses,	experts,	and	even	

tribunal-appointed	 individuals.	 It	 should	 cover	 not	 only	 the	 existence	 of	 the	 arbitration	 but	 also	 the	

pleadings,	submissions,	evidence,	and	awards.	Importantly,	the	law	should	also	empower	arbitral	tribunals	

to	impose	protective	measures	and	sanctions	for	breaches	of	confidentiality,	especially	when	trade	secrets	are	

at	stake.	

D. Conclusions	
	

The	 protection	 of	 trade	 secrets	 in	 arbitration	 proceedings	 represents	 a	 critical	 intersection	 between	

intellectual	property	law	and	dispute	resolution,	where	the	balance	between	confidentiality	and	transparency	

is	paramount.	Puerto	Rico’s	Arbitration	Act	of	2024	marks	a	significant	step	forward	by	incorporating	privacy	

and	confidentiality	provisions,	particularly	in	fast-track	arbitration	proceedings,	and	empowering	arbitrators	

to	issue	protective	orders	for	trade	secrets.	However,	the	Act’s	limited	clarity	on	confidentiality	in	ordinary	

arbitration	proceedings	and	its	reliance	on	implied	protections	create	uncertainties	that	could	undermine	

the	robust	safeguards	trade	secret	owners	require.	

By	 drawing	 on	 frameworks	 such	 as	 the	 SIAC	 Rules,	 which	 explicitly	 bind	 all	 participants	 to	

comprehensive	 confidentiality	 obligations,	 Puerto	 Rico	 has	 an	 opportunity	 to	 strengthen	 its	 arbitration	

framework.	 Implementing	 a	 clear,	mandatory	 confidentiality	provision	 across	 all	 arbitration	proceedings,	

coupled	with	a	structured	approach,	such	as	the	work-product	doctrine,	to	govern	disclosures,	would	enhance	

protections	for	trade	secrets	while	preserving	arbitration’s	flexibility	and	efficiency.	As	Puerto	Rico	seeks	to	

position	itself	as	a	hub	for	arbitration,	addressing	these	gaps	through	legislative	refinement	or	robust	

	

43	Id.	
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contractual	agreements	will	be	essential	to	fostering	trust	among	businesses	and	ensuring	that	trade	secrets	

remain	secure	in	the	face	of	disputes.	This	evolution	will	not	only	align	Puerto	Rico’s	arbitration	practices	

with	global	standards	but	also	reinforce	its	commitment	to	fostering	innovation	and	economic	development	

through	a	balanced	intellectual	property	system.	
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ABSTRACT	

For	three	decades,	federal	courts	in	Puerto	Rico	have	routinely	enforced	forum	selection	clauses	in	

distribution	 agreements	 governed	 by	 Puerto	 Rico’s	 Dealers	 Act	 (“Act	 75”),	 despite	 Article	 3B’s	 express	

declaration	that	such	clauses	are	“null	and	void.”	In	2014,	the	Puerto	Rico	Court	of	Appeals	held	in	Caribe	RX	

Services,	Inc.	v.	Grifols,	Inc.	that	Article	3B	renders	these	clauses	unenforceable	as	contrary	to	public	policy.	

Federal	district	courts	have	not	followed	suit.	The	2024	decision	in	Meta	Med	LLC	v.	Insulet	Corporation	–	

1	The	author	is	a	litigation	associate	at	Maldonado	&	Couret,	LLC.	His	practice	focuses	on	complex	commercial	litigation	before	Puerto	
Rico’s	 state	 and	 federal	 courts,	 including	 contract	 disputes,	 corporate	 governance	matters,	 and	 claims	under	Puerto	Rico’s	Dealers’	
Contracts	Act	(Act	75).	He	has	more	than	eight	years	of	experience	in	private	practice	and	previously	served	as	a	law	clerk	at	the	Supreme	
Court	of	Puerto	Rico.	His	professional	interests	include	commercial	litigation,	corporate	law,	and	the	resolution	of	complex	business	
disputes.	
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which	dismissed	a	dealer’s	Act	75	claims	based	on	a	Massachusetts	forum	selection	clause	without	even	citing	
	
Caribe	RX	Services	–	exemplifies	this	continued	divergence.	

This	Article	argues	that	such	practice	violates	Erie	Railroad	Co.	v.	Tompkins.	Article	3B	is	a	substantive	

state	law	that	declares	certain	contractual	provisions	void.	Its	application	is	outcome-determinative:	dealers	in	

state	court	retain	the	right	to	litigate	in	Puerto	Rico,	while	dealers	in	federal	court	are	routinely	dismissed	to	

distant	forums.	No	Federal	Rule	of	Civil	Procedure	directly	conflicts	with	Article	3B,	and	while	the	U.S.	Supreme	

Court	held	 in	Stewart	Organization,	 Inc.	v.	Ricoh	Corp.	 that	28	U.S.C.	§	 1404(a)	governs	 transfer	motions	

implicating	forum	selection	clauses,	the	federal	courts	in	Puerto	Rico	have	not	relief	on	§	1404(a)	but	rather	

on	federal	common	law	derived	from	M/S	Bremen	v.	Zapata	Off-Shore	Co.	–	an	admiralty	decision	that	carries	

no	Erie	authority	in	diversity	cases.	Nor	does	Atlantic	Marine	Construction	Co.	v.	U.S.	District	Court,	which	

reshaped	federal	forum	selection	analysis	in	2013,	provide	the	displacement	mechanism	that	Erie	demands.	

The	Federal	Arbitration	Act’s	preemption	of	Article	3B	with	respect	to	arbitration	clauses	is	inapposite,	as	no	

analogous	federal	statute	governs	forum	selection.	

The	Article	further	proposes	an	analytical	framework,	adapted	from	the	Supreme	Court’s	“effective	

vindication”	doctrine,	to	evaluate	whether	enforcing	a	forum	selection	clause	would	preclude	the	meaningful	

exercise	of	Act	75	rights.	It	concludes	by	identifying	paths	toward	resolution,	including	definitive	action	by	the	

Puerto	Rico	Supreme	Court,	First	Circuit	intervention,	and	legislative	amendment.	

I. INTRODUCTION	
	

On	December	 17,	 2021,	 Lyvette	Mercado	Vélez	 signed	 an	 agreement	with	 Insulet	 Corporation	 to	

provide	 training	 services	 for	 diabetes	 treatment	 products	 in	 Puerto	 Rico.2	 Section	 7.7	 of	 that	 agreement	

contained	forum	selection	and	choice	of	law	language	that	would	prove	dispositive	of	her	claims	under	Act	75.3	

When	Insulet	 terminated	the	relationship	 in	September	2023,	Mercado	 filed	suit	 in	 federal	court	alleging	

violations	of	Act	75.4	The	district	court	dismissed	her	claims	based	on	the	Massachusetts	forum	selection	

	
	
	

2	Meta	Med,	LLC	v.	Insulet	Corp.,	No.	23-1546	(CVR),	2024	WL	1763610,	at	*1	(D.P.R.	Apr.	23,	2024)	(dismissing	dealer’s	Act	75	claims	based	
on	Massachusetts	forum	selection	clause).	
3	Puerto	Rico	Dealers	Act,	Act	No.	75	of	June	24,	1964,	10	L.P.R.A.	§§	278–278e.	
4	Meta	Med,	2024	WL	1763610,	at	*1.	



BUSINESS	LAW	JOURNAL	 VOL.	XVII	 	 	 132	

clause,	holding	that	the	clause	was	mandatory	and	enforceable	under	M/S	Bremen	v.	Zapata	Off-Shore	Co.5	The	

court	reached	this	result	despite	Article	3B2	of	Act	75,	which	declares	that	forum	selection	clauses	requiring	

litigation	outside	Puerto	Rico	are	“null	and	void”	as	violations	of	the	statute’s	public	policy.6	

Meta	Med	LLC	v.	Insulet	Corporation	is	not	an	aberration.	It	exemplifies	a	practice	three	decades	in	the	

making.	Federal	courts	in	Puerto	Rico	have	consistently	enforced	forum	selection	clauses	in	Act	75	cases	under	

federal	common	law	principles	derived	from	Bremen,	treating	Article	3B’s	prohibition	as	merely	one	factor	in	

a	multifactor	balancing	test	rather	than	as	binding	substantive	state	law.7	As	two	highly	regarded	practitioners	

have	observed,	“courts	routinely	have	enforced	forum	selection	clauses	that	mandate	litigation	outside	Puerto	

Rico”	despite	Act	75’s	explicit	prohibition.8	This	federal	practice	has	remained	unchanged	following	the	Puerto	

Rico	Court	of	Appeals’	2014	decision	 in	Caribe	RX	Services,	 Inc.	v.	Grifols,	 Inc.,	which	held	that	Article	3B	

renders	forum	selection	clauses	in	distribution	agreements	unenforceable	as	contrary	to	Act	75’s	public	policy.9	

The	Meta	Med	court	did	not	cite,	discuss,	or	even	acknowledge	Caribe	RX	Services,	proceeding	as	though	the	

enforceability	of	forum	selection	clauses	in	Act	75	cases	were	governed	solely	by	federal	law.	

The	result	is	a	predictable,	outcome-determinative	split.	A	dealer	filing	an	Act	75	claim	in	state	court	

can	expect	the	forum	selection	clause	to	be	invalidated	under	Caribe	RX	Services.	The	same	dealer	in	federal	

court	will	almost	certainly	be	dismissed	to	the	distant	forum	chosen	by	the	manufacturer.	This	divergence	

incentivizes	precisely	the	strategic	forum	shopping	that	Erie	Railroad	Co.	v.	Tompkins	sought	to	eliminate:	

manufacturers	remove	cases	to	federal	court	to	secure	enforcement	of	forum	selection	clauses,	while	dealers	

race	to	file	 in	state	court	and	vigorously	oppose	removal.10	Resources	that	should	be	devoted	to	resolving	

distribution	disputes	on	the	merits	are	instead	consumed	by	jurisdictional	maneuvering.	

	
5M/S	Bremen	v.	Zapata	Off-Shore	Co.,	407	U.S.	1	(1972)	(holding	forum	selection	clauses	“prima	facie	valid”	and	enforceable	absent	fraud,	
inconvenience,	or	contravention	of	strong	public	policy);	see	also	Meta	Med,	2024	WL	1763610,	at	*6–10	(applying	Bremen	framework	to	
enforce	Massachusetts	forum	selection	clause).	
6	10	L.P.R.A.	§	278b-2	(declaring	“null	and	void”	any	stipulation	requiring	a	dealer	to	litigate	distribution	disputes	outside	Puerto	Rico).	
7	See,	e.g.,	Caribbean	Rest.,	LLC	v.	Burger	King	Corp.,	23	F.	Supp.	3d	70,	78	(D.P.R.	2014)	(enforcing	Florida	forum	selection	clause	despite	
Article	3B);	Díaz-Rosado	v.	Auto	Wax	Co.,	No.	04-2296	(SEC),	2005	WL	2138794,	at	*2	(D.P.R.	Aug.	26,	2005)	(holding	that	Article	3B	does	
not	compel	automatic	disregard	of	“freely-negotiated”	forum	selection	clauses).	
8	Manuel	A.	Pietrantoni	&	Ricardo	F.	Casellas,	Puerto	Rico’s	Dealer	and	Franchise	Statute	Adapts	to	the	Latest	Developments	 in	Law,	
Commerce,	and	Technology,	30	FRANCHISE	L.J.	10,	11	(2010).	
9	Caribe	RX	Servs.,	Inc.	v.	Grifols,	Inc.,	No.	KLCE201400314,	2014	WL	2527399,	at	*4	(P.R.	Ct.	App.	Apr.	14,	2014)	(holding	that	a	forum	
selection	 clause	designating	North	Carolina	 courts	 “contravenes	 the	 express	mandate	of	Article	 3B”	 and	 is	unenforceable)	 (author’s	
translation	from	Spanish	original).	
10	Erie	R.R.	Co.	v.	Tompkins,	 304	U.S.	64,	74-75	 (1938)	 (holding	 that	 federal	 courts	exercising	diversity	 jurisdiction	must	apply	 state	
substantive	law).	
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Professor	John	Coyle	of	the	University	of	North	Carolina	School	of	Law	has	recently	drawn	attention	

to	this	dynamic,	observing	that	the	Meta	Med	court’s	enforcement	of	the	forum	selection	clause	“raises	serious	

questions	about	the	propriety	of	the	federal	cases”	and	noting	that	“the	opportunities	for	forum	shopping	–	

and	 the	 resultant	 Erie	 problems	 –	 are	 obvious.”11	 This	 article	 builds	 on	 Professor	 Coyle’s	 preliminary	

observations	and	the	practical	insights	of	Puerto	Rico	practitioners	by	providing	a	doctrinal	analysis	of	how	

this	Erie	violation	developed,	why	it	cannot	be	reconciled	with	established	doctrine,	and	what	paths	forward	

exist	for	resolving	this	untenable	situation.	

The	analysis	is	both	timely	and	necessary.	The	U.S.	Supreme	Court’s	decisions	in	Stewart	Organization,	

Inc.	v.	Ricoh	Corp.12	and	Atlantic	Marine	Construction	Co.	v.	U.S.	District	Court13	have	reshaped	the	federal	

framework	for	analyzing	forum	selection	clauses,	yet	the	District	of	Puerto	Rico	continues	to	apply	Bremen	

without	engaging	these	developments	or	their	implications	for	the	Erie	analysis.	Meanwhile,	Caribe	RX	Services	

remains	the	only	published	commonwealth	court	decision	directly	addressing	Article	3B’s	prohibition,	and	the	

Puerto	Rico	Supreme	Court	has	not	spoken	on	the	issue.	The	resulting	doctrinal	vacuum	invites	continued	

divergence	and	strategic	manipulation.	

The	article	proceeds	as	follows.	Part	II	provides	essential	background	on	Act	75,	tracing	its	historical	

development	 and	 explaining	 Article	 3B-2’s	 prohibition	 on	 forum	 selection	 clauses.	 Part	 III	 examines	 the	

federal-commonwealth	court	divide	through	careful	analysis	of	Caribe	RX	Services	and	Meta	Med.	Part	 IV	

demonstrates	why	this	divergence	constitutes	a	paradigmatic	Erie	problem,	engaging	Stewart	Organization	

and	Atlantic	Marine	to	show	that	neither	supplies	the	federal	displacement	mechanism	necessary	to	override	

Article	3B.	Part	V	offers	a	critical	analysis	and	proposes	an	“effective	vindication”	framework	for	evaluating	

forum	selection	clauses	in	Act	75	cases.	Part	VI	concludes	and	identifies	paths	toward	resolution.	

	
	
	
	

	
11	John	F.	Coyle,	Puerto	Rico,	Law	75,	and	Forum	Selection	Clauses,	Transnat’l	Litig.	Blog	(Oct.	22,	2024),	https://tlblog.org/puerto-rico-	
law-75-and-forum-selection-clauses/.	
12	Stewart	Org.,	Inc.	v.	Ricoh	Corp.,	487	U.S.	22	(1988)	(holding	that	28	U.S.C.	§	1404(a),	not	state	law,	governs	transfer	motions	based	on	
forum	selection	clauses	in	diversity	cases).	
13	Atl.	Marine	Constr.	Co.	v.	United	States	Dist.	Court,	571	U.S.	49	(2013)	(holding	that	forum	selection	clauses	should	be	enforced	through	
§	1404(a)	transfer	motions	and	modifying	the	balance-of-interests	analysis	when	a	valid	clause	exists).	
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II. PUERTO	RICO’S	DEALERS	ACT:	HISTORICAL	CONTEXT	 AND	THE	ARTICLE	3B	PROHIBITION	

A. ACT	75’S	ORIGINS	AND	REMEDIAL	PURPOSE	

Puerto	 Rico	 enacted	 the	Dealers	 Contract	 Act	 in	 1964	 to	 address	what	 the	 Legislative	 Assembly	

identified	as	widespread	abuse	of	local	dealers	by	domestic	and	foreign	manufacturers.14	The	Act’s	Statement	

of	Purpose	expresses	concern	about	“the	growing	number	of	cases	in	which	domestic	and	foreign	enterprises,	

without	just	cause,	eliminate	their	distributors,	dealers,	or	agents”	after	these	local	businesses	“have	created	a	

favorable	market”	 for	 the	manufacturer’s	products.15	The	 legislature	declared	 that	 “reasonable	 stability	 in	

distribution	relationships	in	Puerto	Rico	is	vital	to	the	general	economy	of	the	country,	to	the	public	interest	

and	to	the	general	welfare.”16	

The	Puerto	Rico	Supreme	Court	has	characterized	Act	75	as	a	remedial	statute	designed	to	“level	the	

contractual	conditions	between	two	groups	that	are	economically	unequal,”	recognizing	that	manufacturers	

typically	 possess	 superior	 bargaining	 power	 over	 local	 dealers	 who	 lack	 leverage	 when	 entering	 into	

distribution	 agreements.17	 The	 Court	 of	 Appeals	 for	 the	 First	 Circuit	 has	 described	 Act	 75’s	 purpose	 as	

preventing	“unfair	usurpation	by	the	supplier	of	the	distributor’s	hard-won	clientele	and	goodwill.”18	

Act	75	alters	the	default	rules	governing	distribution	relationships	by	superimposing	a	“just	cause”	

requirement	 for	 termination,	non-renewal,	or	 impairment	of	dealer	contracts.	Article	2	provides	 that	 “no	

principal	or	grantor	may	directly	or	indirectly	perform	any	act	detrimental	to	the	established	relationship	or	

refuse	 to	 renew	 said	 contract	 on	 its	 normal	 expiration	 except	 for	 just	 cause.”19	 This	 requirement	 applies	

“notwithstanding	the	existence	in	a	distribution	contract	of	a	clause	reserving	to	the	parties	the	unilateral	right	

to	terminate	the	existing	relationship.”20	Act	75	thus	converts	what	would	otherwise	be	at-will	relationships	

into	relationships	terminable	only	for	just	cause,	regardless	of	contractual	language	stating	otherwise.	

	
	
	
1410	L.P.R.A.	§	278	(Statement	of	Purpose).	
15	Id.	
16	Id.	
17	Next	Step	Med.	Co.	v.	Bromedicon,	Inc.,	190	P.R.	Dec.	474	(2014)	(describing	Act	75	as	designed	to	“level	the	contractual	conditions	
between	two	financially	unequal	parties	bound	in	a	commercial	distribution	relationship	so	as	to	achieve	reasonable	stability	 in	the	
distribution	relationships	in	Puerto	Rico”).	
18	V.	Suarez	&	Co.	v.	Dow	Brands,	Inc.,	337	F.3d	1	(1st	Cir.	2003)	(characterizing	Act	75’s	purpose	as	preventing	the	“unfair	usurpation	by	the	
supplier	of	the	distributor’s	hard-won	clientele	and	goodwill”).	
19	10	L.P.R.A.	§	278a.	
20	Id.	§	278.	
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If	a	principal	terminates,	impairs,	or	refuses	to	renew	a	distribution	relationship	without	cause,	Article	

3	provides	that	“the	principal	shall	have	executed	a	tortious	act	against	the	dealer	and	must	indemnify	him	to	

the	extent	of	the	damages	caused.”21	The	statute	prescribes	a	detailed	formula	for	calculating	damages,	which	

may	include	the	actual	value	of	investments,	cost	of	unsalable	inventory,	loss	of	goodwill,	and	either	the	profits	

obtained	during	the	last	five	years	or	five	times	the	average	annual	profit	if	the	relationship	lasted	less	than	five	

years.22	Article	3A	provides	for	preliminary	injunctive	relief,	authorizing	courts	to	order	the	parties	to	continue	

the	distribution	relationship	during	the	pendency	of	litigation.23	

Critically,	Article	4	declares	that	Act	75’s	provisions	are	“of	public	order”	and	the	rights	they	establish	

“cannot	be	waived.”24	The	statute	further	provides	that	it	“shall	be	liberally	interpreted	for	the	most	effective	

protection	of	such	rights.”25	This	classification	carries	particular	significance	under	Puerto	Rico’s	civil	 law	

system.	Unlike	common	law	jurisdictions,	where	parties	generally	enjoy	broad	freedom	of	contract,	civil	law	

systems	 recognize	 certain	 statutes	 as	 being	 “of	 public	 order”	 (“de	 orden	 público”),	meaning	 they	 embody	

fundamental	public	policies	that	private	agreements	cannot	override.26	By	designating	Act	75	as	“de	orden	

público,”	the	legislature	placed	the	statute’s	protections	beyond	the	reach	of	contractual	waiver	–	a	designation	

that	becomes	central	to	the	analysis	of	forum	selection	clauses.	

	
	
	
	
	
	
	

	
21	Id.	§	278b.	The	statute	classifies	the	principal’s	conduct	as	tortious,	subjecting	it	to	a	statutory	damages	formula	that	encompasses	the	
actual	value	of	the	dealer’s	investments,	the	cost	of	unsalable	inventory,	loss	of	goodwill,	and	either	the	profits	obtained	during	the	last	
five	years	of	the	relationship	or	five	times	the	average	annual	profit	if	the	relationship	lasted	less	than	five	years.	Id.	Because	this	formula	
aggregates	 lost	profits,	goodwill,	and	sunk	costs,	damages	awards	under	Act	75	can	be	substantial	–	particularly	 for	well-established	
distribution	relationships	involving	high-volume	product	lines.	See,	e.g.,	Irvine	v.	Murad	Skin	Research	Labs.,	Inc.,	194	F.3d	313,	319	(1st	Cir.	
1999)	 (reviewing	 jury	 award	of	 $390,000	 in	Act	 75	damages	 for	 impairment	of	 exclusive	distribution	agreement).	The	magnitude	of	
potential	exposure	under	the	statutory	formula	underscores	the	practical	significance	of	 forum	selection	clause	enforcement:	a	dealer	who	
cannot	afford	to	litigate	in	a	distant	forum	may	forfeit	a	claim	worth	years	of	accumulated	profits.	
22	Id.	§	278b.	
23	 Id.	§	278b-1	 (authorizing	courts	 to	 “decree	 the	continuance,	under	 the	same	terms	and	conditions,	of	 the	relationship	established	
between	the	parties”	during	the	pendency	of	litigation).	
24	Id.	§	278c.	
25	Id.	
26	See	V.	Suarez	&	Co.,	337	F.3d	at	8	(recognizing	that	Act	75	“cannot	be	waived”	and	embodies	non-waivable	public	policy).	The	civil	law	
concept	of	“orden	público”	is	analogous	to,	but	broader	than,	the	common	law	notion	of	“public	policy.”	Under	the	Puerto	Rico	Civil	Code,	
contractual	clauses	and	conditions	are	enforceable	only	insofar	as	they	are	“not	in	contravention	of	law,	morals,	or	public	order.”	31	L.P.R.A	
§	9753.	
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B. THE	1978	ADDITION	OF	ARTICLE	3B:	PROHIBITING	FORUM	SELECTION	CLAUSES	

In	1978,	fourteen	years	after	Act	75’s	initial	enactment,	the	Puerto	Rico	legislature	added	Article	3B	to	

address	 a	 specific	 problem:	 manufacturers	 were	 including	 forum	 selection	 and	 choice	 of	 law	 clauses	 in	

distribution	agreements	as	a	means	for	circumventing	Act	75’s	protections.27	The	provision	states	as	follows:	

The	distribution	contracts	referred	to	by	this	law	shall	be	construed	in	accordance	with,	and	
shall	be	governed	by	the	laws	of	the	Commonwealth	of	Puerto	Rico,	any	stipulation	to	the	
contrary	being	null.	

	
Any	stipulation	that	obligates	a	dealer	to	adjust,	arbitrate	or	 litigate	any	controversy	that	
comes	up	regarding	his	dealer	contract	outside	of	Puerto	Rico,	or	under	foreign	law	or	rule	of	
law,	shall	be	likewise	considered	as	violating	the	public	policy	set	forth	by	this	chapter	and	is	
therefore	null	and	void.28	

	
The	statutory	language	is	categorical.	The	first	paragraph	declares	choice	of	law	clauses	selecting	non-	

Puerto	Rico	law	“null.”	The	second	paragraph	declares	that	forum	selection	clauses	requiring	dispute	resolution	

outside	Puerto	Rico	are	declared	“null	and	void”	as	violations	of	Act	75’s	public	policy.	The	provision	contains	

no	exception	 for	 contracts	 involving	 interstate	 commerce	 and	establishes	no	 threshold	 showing	 required	

before	the	prohibition	applies.	

Notably,	Article	3B’s	second	paragraph	reaches	beyond	litigation.	The	statutory	text	prohibits	any	

stipulation	requiring	a	dealer	to	“adjust,	arbitrate	or	litigate”	disputes	outside	Puerto	Rico.29	The	term	“adjust”	

(“dirimir”)	 encompasses	 informal	 dispute	 resolution	 mechanisms	 such	 as	 mediation	 and	 negotiated	

settlements.	The	prohibition	thus	covers	the	full	spectrum	of	dispute	resolution	–	from	informal	adjustment	

through	arbitration	to	formal	litigation	–	reflecting	the	legislature’s	intent	to	close	every	avenue	through	which	

a	manufacturer	might	compel	a	dealer	to	resolve	disputes	outside	the	Commonwealth’s	jurisdiction.	

The	 legislative	history	confirms	that	Article	3B	was	enacted	to	prevent	manufacturers	 from	using	

forum	selection	and	choice	of	law	clauses	to	nullify	Act	75’s	substantive	protections.30	Manufacturers	with	

superior	bargaining	power	were	requiring	dealers	to	agree,	as	a	condition	of	obtaining	the	distributorship,	that	

	
	
27	Ricardo	F.	Casellas-Sánchez	&	Carla	S.	Loubriel	Carrión,	Litigating	Dealer	Termination	Cases	in	Puerto	Rico,	36	FRANCHISE	L.J.	603,	608	
n.32	(2017)	(discussing	the	1978	amendment’s	purpose).	
28	10	L.P.R.A	§	278b-2.	
29	Id.	The	Spanish	text	of	the	statute	uses	the	term	“dirimir,	arbitrar	o	litigar.”	The	verb	“dirimir”	refers	to	settling	or	adjusting	a	controversy	
through	agreement,	confirming	that	the	prohibition	encompasses	informal	dispute	resolution	mechanisms	as	well	as	arbitration	and	
litigation.	
30	Casellas-Sánchez	&	Loubriel	Carrión,	supra	note	26,	at	608	n.32.	
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disputes	would	be	resolved	in	distant	forums	under	the	manufacturer’s	home	state	law.	These	clauses	imposed	

prohibitive	costs	on	Puerto	Rico	dealers:	the	expense	of	retaining	counsel	in	unfamiliar	jurisdictions,	travel	for	

depositions	and	court	appearances,	marshaling	witnesses	and	documents	across	jurisdictions,	and	litigation	

before	courts	unfamiliar	with	Puerto	Rico’s	civil	law	tradition	and	Act	75’s	remedial	framework.	

The	legislature	determined	that	allowing	such	clauses	to	be	enforced	would	defeat	Act	75’s	overarching	

purpose.	 If	manufacturers	 could	 force	dealers	 to	 litigate	 in	California,	Massachusetts,	 or	Delaware	under	

foreign	 law,	 the	balance	Act	75	struck	between	manufacturers’	contractual	 freedom	and	dealers’	need	 for	

protection	would	be	eviscerated.	Article	3B	thus	represents	a	policy	judgment	that	the	location	of	dispute	

resolution	and	the	governing	law	are	not	mere	procedural	details,	but	rather	substantive	elements	that	directly	

affect	whether	dealers	can	effectively	vindicate	their	rights	under	Act	75.	

C. ACT	75’S	PUBLIC	POLICY	CHARACTER	AND	THE	ERIE	ANALYSIS	

Understanding	how	Act	75’s	“de	orden	público”	classification	operates	under	Puerto	Rico’s	civil	law	

system	is	essential	to	the	Erie	analysis	that	follows.	This	is	not	merely	a	statutory	label.	It	is	a	doctrinal	category	

with	concrete	legal	consequences	that	federal	courts	have	largely	failed	to	appreciate.	

Puerto	Rico’s	legal	system	is	rooted	in	the	civil	law	tradition.	The	Civil	Code	–	not	judicial	precedent	–	

serves	as	the	foundational	source	of	private	law,	and	its	general	principles	govern	the	interpretation	of	all	

contractual	relationships	unless	displaced	by	special	legislation.31	Among	these	principles,	Article	1232	of	the	

Civil	Code	states	that	contracting	parties	may	make	the	agreement	and	establish	the	clauses	and	conditions	

which	they	may	deem	advisable,	provided	they	“are	not	in	contravention	of	law,	morals,	or	public	order.”32	

Freedom	of	contract	is	thus	the	baseline,	but	it	yields	where	a	statute	designated	“de	orden	público”	occupies	

the	field.	The	consequence	is	categorical:	a	contractual	provision	that	contravenes	a	“de	orden	público”	statute	

is	not	merely	disfavored	or	subject	to	a	balancing	test	–	it	is	void.	

Civil	law	doctrine	distinguishes	between	mandatory	norms	(“normas	imperativas”)	and	default	norms	

(“normas	dispositivas”).	Default	norms	supply	terms	that	parties	may	freely	modify	by	agreement;	mandatory	

	

	
31	Puerto	Rico’s	private	law	framework	derives	from	the	Spanish	Civil	Code	tradition,	in	which	the	Civil	Code	operates	as	the	foundational	
source	of	obligations	and	contract	law.	See	31	L.P.R.A.	§§	8981-10810	(2020)	(Obligations	and	Contracts).	
32	Id.	31	L.P.R.A.	§	9753	(2020).	
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norms	set	limits	that	private	agreements	cannot	override.	Statutes	designated	“de	orden	público”	fall	squarely	

within	the	category	of	mandatory	norms.	When	the	legislature	declares	a	statute	“de	orden	público”	and	its	

rights	non-waivable	–	as	 it	did	with	Act	75	–	 the	parties’	 subjective	 intent,	 voluntariness,	 and	bargaining	

sophistication	are	 irrelevant.	The	provision	that	contravenes	 the	statute	 is	void	regardless	of	whether	 the	

parties	entered	into	it	freely	and	with	full	knowledge	of	its	terms.33	

The	Puerto	Rico	Supreme	Court	has	given	this	classification	operative	force	in	interpreting	Act	75.	In	

Puerto	Rico	Oil	Co.,	Inc.	v.	Dayco	Products,	Inc.,	the	court	held	that	Act	75	“is	clothed	with	great	public	interest”	

because	of	“the	purpose	of	protecting	the	legitimate	rights	of	distributors	against	the	abuses	of	suppliers	or	

principals.”34	In	Next	Step	v.	Biomet,	Inc.,	the	Puerto	Rico	Supreme	Court	reiterated	that	Act	75’s	provisions	“are	

of	public	order	and	therefore	the	rights	determined	by	such	provisions	cannot	be	waived,”	and	that	“by	its	

remedial	character,	[Act	75]	should,	for	the	most	effective	protection	of	such	rights,	be	liberally	interpreted.”35	

This	doctrinal	framework	creates	a	fundamental	disconnect	from	the	approach	federal	courts	have	

taken	in	Act	75	forum	selection	clause	cases.	Under	Bremen	and	its	progeny,	federal	courts	treat	“public	policy”	

as	one	factor	in	a	multifactor	balancing	test:	the	party	resisting	enforcement	must	demonstrate	that	the	forum	

selection	clause	contravenes	a	“strong”	public	policy,	and	the	court	weighs	that	showing	against	competing	

interests	in	enforcing	freely	negotiated	contractual	provisions.36	Under	Puerto	Rico’s	civil	law	tradition,	by	

contrast,	the	analysis	is	categorical	rather	than	discretionary.	Article	3B	declares	forum	selection	clauses	in	

distribution	agreements	void.	The	“de	orden	público”	designation	means	that	this	declaration	operates	as	a	

mandatory	norm	that	courts	must	apply	 irrespective	of	 the	parties’	agreement.	There	 is	no	balancing,	no	

inquiry	into	reasonableness,	and	no	weighing	of	competing	interests	–	the	contractual	provision	simply	has	no	

legal	effect.	

	
	

	
33	This	distinction	between	mandatory	and	default	norms	is	a	foundational	feature	of	civilian	legal	systems.	See	generally	John	Henry	
Merryman	&	Rogelio	Pérez-Perdomo,	The	Civil	Law	Tradition	(4th	ed.	2019).	The	Puerto	Rico	Court	of	Appeals	applied	this	principle	in	
Caribe	RX	Servs.,	Inc.	v.	Grifols,	Inc.,	Nos.	KLCE201400723	&	KLCE201400732,	2014	WL	2527399,	at	*4	(P.R.	Ct.	App.	June	30,	2014),	when	it	
held	that	“the	voluntariness	of	such	an	agreement	.	.	.	does	not	defeat	the	mandate	of	the	law.”	
34	Puerto	Rico	Oil	Co.	v.	Dayco	Prods.,	Inc.,	164	P.R.	Dec.	486,	500	(2005).	
35	Supermercados	Selectos,	Inc.	v.	Butcher	Shop	Inc.,	No.	KLAN202000075	(P.R.	Ct.	App.	Dec.	16,	2020).	
36	M/S	Bremen	v.	Zapata	Off-Shore	Co.,	407	U.S.	1,	15	(1972)	(identifying	contravention	of	“a	strong	public	policy	of	the	forum	in	which	suit	
is	brought”	as	one	ground	for	refusing	enforcement).	
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Federal	courts	in	Puerto	Rico	have	not	engaged	with	this	distinction.	They	have	treated	Article	3B’s	

public	policy	declaration	as	though	it	were	functionally	identical	to	a	common	law	state’s	expression	of	disfavor	

toward	 forum	 selection	 clauses	 –	 a	 preference	 to	 be	weighed	 against	 other	 considerations	 rather	 than	 a	

mandatory	rule	of	contractual	invalidity.37	This	failure	to	appreciate	the	civil	law	character	of	Article	3B-2	is	not	

merely	a	doctrinal	oversight.	It	is	central	to	the	Erie	problem	because	it	allows	federal	courts	to	substitute	a	

federal	common	law	balancing	test	for	a	state	law	rule	that,	properly	understood,	leaves	no	room	for	judicial	

balancing.	The	question	this	Article	addresses	is	whether	federal	courts	sitting	in	diversity	may	decline	to	give	

effect	to	that	mandatory	rule	under	the	banner	of	federal	common	law.	

III. THE	FEDERAL-COMMONWEALTH	COURT	DIVIDE	ON	FORUM	SELECTION	CLAUSES	

A. FEDERAL	DISTRICT	COURTS’	ENFORCEMENT	UNDER	BREMEN	

For	over	three	decades,	the	United	States	District	Court	for	the	District	of	Puerto	Rico	has	routinely	

enforced	forum	selection	clauses	in	Act	75	cases	under	the	framework	established	by	the	U.S.	Supreme	Court	

in	M/S	Bremen	v.	Zapata	Off-Shore	Co.38	Bremen	was	an	admiralty	case	involving	a	contract	between	a	German	

towing	company	and	a	Houston-based	offshore	drilling	company	for	the	towage	of	a	drilling	rig	from	the	Gulf	

of	Mexico	to	the	Adriatic	Sea.	The	contract	designated	the	“London	Court	of	Justice”	as	the	exclusive	forum	for	

dispute	resolution.	When	Zapata	filed	suit	in	the	Southern	District	of	Florida	after	the	rig	sustained	storm	

damage	en	route,	the	Supreme	Court	reversed	the	Fifth	Circuit’s	refusal	to	enforce	the	clause.	

The	Court	held	that	forum	selection	clauses	in	international	commercial	transactions	are	“prima	facie	

valid	and	should	be	enforced	unless	enforcement	is	shown	by	the	resisting	party	to	be	unreasonable	under	the	

circumstances.”39	The	Court	identified	three	narrow	grounds	on	which	a	party	may	resist	enforcement:	(1)	the	

clause	was	induced	by	fraud	or	overreaching;	(2)	enforcement	would	be	so	gravely	difficult	and	inconvenient	

that	the	resisting	party	would	be	effectively	deprived	of	its	day	in	court;	or	(3)	enforcement	would	contravene	

a	strong	public	policy	of	the	forum	in	which	suit	is	brought.40	Although	Bremen’s	holding	addressed	a	freely	

	
37	See,	e.g.,	Díaz-Rosado	v.	Auto	Wax	Co.,	2005	WL	2138794,	at	*2	(D.P.R.	Aug.	26,	2005)	(stating	that	“the	fact	that	a	Puerto	Rico	statute	
proscribes	 the	applicability	of	 forum	selection	clauses	does	not	mean	that	 the	Court	will	automatically	disregard	 the	parties’	 freely-	
negotiated	contractual	obligations”);	Meta	Med,	LLC	v.	Insulet	Corp.,	2024	WL	1763610,	at	*9–10	(D.P.R.	Apr.	23,	2024)	(treating	Article	
3B’s	prohibition	as	one	factor	to	be	weighed	under	Bremen	rather	than	as	a	mandatory	rule	of	contractual	invalidity).	
38	M/S	Bremen,	407	U.S.	1.	
39	Id.	at	10.	
40	Id.	at	12–13,	15,	18.	
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negotiated	clause	between	sophisticated	commercial	parties	operating	across	 international	borders,	 lower	

courts	 –	 including	 the	 District	 of	 Puerto	 Rico	 –	 have	 extended	 its	 reasoning	 to	 domestic	 commercial	

relationships,	 including	 adhesive	 distribution	 agreements	 between	 large	 manufacturers	 and	 small	 local	

dealers.	

The	District	of	Puerto	Rico	has	applied	Bremen’s	framework	while	consistently	rejecting	arguments	

that	Article	3B	constitutes	a	strong	public	policy	that	justifies	non-enforcement	of	forum	selection	clauses.	As	

Casellas	and	Pietrantoni	note,	“despite	this	provision	[Article	3B],	however,	courts	routinely	have	enforced	

forum	selection	clauses	that	mandate	litigation	outside	Puerto	Rico.”41	An	early	influential	decision,	Stereo	

Gema,	Inc.	v.	Magnadyne	Corp.,	framed	the	threshold	Erie	question	and	held	that	federal	common	law	–	not	

Puerto	Rico	law	–	governs	the	enforceability	of	forum	selection	clauses	in	diversity	cases.42	The	Stereo	Gema	

court	relied	on	an	expansive	reading	of	the	First	Circuit’s	decision	in	Royal	Bed	and	Spring	Co.,	Inc.	v.	Famossul	

Industria	e	Comercio	de	Moveis	Ltda.	to	conclude	that	forum	selection	clause	enforceability	is	a	procedural	

matter	governed	by	federal	law,	an	interpretation	that	subsequent	decisions	within	the	district	recognized	as	

contestable.43	Nonetheless,	Stereo	Gema’s	reasoning	became	the	foundation	for	a	line	of	cases	holding	that	

Article	 3B’s	 public	 policy	 prohibition	 does	 not	 constitute	 a	 valid	 ground	 for	 refusing	 enforcement	 under	

Bremen’s	third	factor.44	

In	Díaz-Rosado	v.	Auto	Wax	Co.,	Inc.,	the	district	court	stated	that	“the	fact	that	a	Puerto	Rico	statute	

proscribes	 the	 applicability	 of	 forum	 selection	 clauses	 does	 not	 mean	 that	 the	 Court	 will	 automatically	

disregard	the	parties’	freely-negotiated	contractual	obligations.”45	Similarly,	in	Marel	Corp.	v.	ENCAD	Inc.,	a	

case	involving	a	distribution	agreement	with	a	forum	selection	clause	designating	San	Diego,	California,	the	

district	court	addressed	the	threshold	question	of	whether	Article	3B’s	prohibition	automatically	invalidated	

	
41	Pietrantoni	&	Casellas,	supra	note	7,	at	11.	
42	 Stereo	 Gema,	 Inc.	 v.	Magnadyne	 Corp.,	 941	 F.	 Supp.	 271,	 274	 (D.P.R.	 1996)	 (holding	 that	 “the	 First	 Circuit’s	 position	 is	 that	 the	
enforceability	of	forum	selection	clauses	should	be	decided	by	federal,	rather	than	state,	rules”).	
43	Id.	at	273–74	(relying	on	Royal	Bed	&	Spring	Co.,	Inc.	v.	Famossul	Industria	e	Comercio	de	Moveis	Ltda.,	906	F.2d	45	(1st	Cir.	1990)).	But	
see	Triangle	Trading	Co.,	Inc.	v.	Robroy	Indus.,	Inc.,	952	F.	Supp.	75,	78–79	(D.P.R.	1997)	(noting	the	“seemingly	conflicting	opinions	among	
the	First	Circuit	and	the	District	Court	for	the	District	of	Puerto	Rico”	on	whether	state	or	federal	law	governs	forum	selection	clause	
enforceability,	and	questioning	whether	Stereo	Gema’s	resolution	of	the	Erie	question	was	necessary	to	its	holding).	
44	See,	e.g.,	Caribbean	Rest.,	LLC	v.	Burger	King	Corp.,	23	F.	Supp.	3d	70,	78	(D.P.R.	2014);	Díaz-Rosado	v.	Auto	Wax	Co.,	No.	04-2296	(SEC),	
2005	WL	2138794,	at	*2	(D.P.R.	Aug.	26,	2005);	see	also	Marel	Corp.	v.	ENCAD	Inc.,	178	F.	Supp.	2d	56,	58–59	(D.P.R.	2001)	(adopting	the	
federal	framework	but	denying	transfer	on	the	merits	of	the	convenience	analysis).	
45	Díaz-Rosado,	2005	WL	2138794,	at	*2.	
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the	 clause.	 The	 court	 invoked	 Stewart	 Organization,	 Inc.	 v.	 Ricoh	 Corp.,	 quoting	 the	 Supreme	 Court’s	

observation	that	“Congress	has	directed	that	multiple	considerations	govern	transfer	within	the	federal	court	

system,	and	a	state	policy	focusing	on	a	single	concern	or	a	subset	of	the	factors	identified	in	§	1404(a)	would	

defeat	that	command.”46	The	court	thus	rejected	the	argument	that	Article	3B	compels	automatic	invalidation,	

holding	 that	 federal	 law	–	not	Puerto	Rico’s	 statutory	prohibition	–	provides	 the	 governing	 framework.47	

Notably,	however,	the	Marel	court	ultimately	denied	ENCAD’s	motion	to	dismiss	or	transfer,	keeping	the	case	

in	Puerto	Rico	after	applying	the	federal	multifactor	analysis.48	Marel	thus	stands	for	the	proposition	that	the	

federal	framework	governs	even	when	its	application	yields	the	same	practical	result	that	Article	3B	would	

produce	–	a	doctrinal	commitment	to	the	choice-of-framework	question	that	would	prove	consequential	in	

later	cases	where	the	federal	analysis	cut	the	other	way.	

More	recent	decisions	have	continued	this	pattern.	In	Caribbean	Restaurant,	LLC	v.	Burger	King	Corp.,	

the	court	analyzed	the	enforceability	of	a	Florida	forum	selection	clause	under	the	framework	established	by	

Atlantic	Marine	Construction	Co.	v.	U.S.	District	Court,	which	requires	the	party	acting	in	violation	of	a	forum	

selection	clause	to	show	that	public-interest	factors	“overwhelmingly	disfavor”	transfer.49	The	court	held	that	

Act	75’s	public	policy	considerations	do	not	constitute	such	an	overwhelming	showing,	citing	the	long	line	of	

federal	court	decisions	within	the	district	reaching	the	same	conclusion.50	In	P.R.	Surgical	Technologies,	Inc.	v.	

Applied	Medical	Distribution	Corp.,	the	court	granted	dismissal	based	on	a	forum	selection	clause,	following	

the	same	line	of	reasoning	and	citing	the	same	body	of	federal	precedent,	holding	that	Article	3B	does	not	

preclude	enforcement.51	

These	 decisions	 reflect	 several	 consistent	 analytical	 themes:	 (1)	 forum	 selection	 clauses	 are	

presumptively	valid	under	federal	law;	(2)	state	statutes	that	categorically	prohibit	such	clauses	conflict	with	

	
46	Marel	Corp.,	178	F.	Supp.	2d	56,	58–59	(quoting	Stewart,	487	U.S.	at	31).	
47	Id.	at	59.	
48	Id.	(denying	defendant’s	motion	to	dismiss	and	motion	to	transfer	venue	under	28	U.S.C.	§	1404(a)).	Although	the	court	adopted	the	
federal	framework	and	rejected	the	argument	that	Article	3B	automatically	invalidates	forum	selection	clauses,	the	court	found	that	the	
balance	of	convenience	factors	weighed	against	transfer.	The	case	thus	illustrates	that	applying	the	federal	framework	does	not	invariably	
produce	enforcement–but	it	does	substitute	a	discretionary	federal	balancing	test	for	what	Puerto	Rico	law	treats	as	a	categorical	rule	of	
contractual	invalidity.	
49	Caribbean	Rest.,	23	F.	Supp.	3d	at	75–78	(applying	Atl.	Marine,	571	U.S.	at	63).	
50	Id.	at	78.	
51	P.R.	Surgical	Techs.,	Inc.	v.	Applied	Med.	Distrib.	Corp.,	No.	10-1797	(JP),	2010	WL	4237927,	at	*3	(D.P.R.	Oct.	22,	2010)	(granting	motion	
to	dismiss	based	on	forum	selection	clause	in	Act	75	case).	
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federal	policy	favoring	enforcement;	and	(3)	Article	3B	represents	merely	a	local	preference	rather	than	a	truly	

fundamental	public	policy	sufficient	to	override	that	presumption.	None	of	these	decisions	engaged	with	the	

possibility	that	a	Puerto	Rico	court	might	reach	a	different	result	applying	Puerto	Rico	law	–	an	omission	that	

became	significant	when	the	Puerto	Rico	Court	of	Appeals	decided	the	question	in	2014.	

The	 federal	 practice	 also	 extends	 beyond	 the	 forum	 selection	 clause	 context.	 Practitioners	 have	

documented	parallel	tensions	where	Act	75’s	substantive	protections	conflict	with	federal	procedural	rules.	For	

example,	 Act	 75	 provides	 for	 preliminary	 injunctive	 relief	 to	maintain	 the	 status	 quo	of	 the	 distribution	

relationship	during	the	pendency	of	litigation,	without	requiring	the	dealer	to	make	the	traditional	showings	

demanded	by	Federal	Rule	of	Civil	Procedure	65(c).52	Federal	courts	have	sometimes	required	dealers	to	satisfy	

federal	preliminary	injunction	standards,	even	though	Act	75’s	remedial	provisions	set	different	requirements	

that	reflect	the	statute’s	substantive	dealer-protection	policies.53	This	pattern	–	in	which	federal	courts	apply	

federal	procedural	rules	or	federal	common	law	to	displace	Act	75’s	substantive	protections	–	illustrates	the	

broader	Erie	problem	at	the	heart	of	this	Article.	The	forum	selection	clause	question	is	its	most	consequential	

manifestation.	

B. THE	PUERTO	RICO	COURT	OF	APPEALS’	CARIBE	RX	SERVICES	DECISION	

The	divergence	between	federal	and	commonwealth	courts	became	explicit	in	2014	when	a	panel	of	

the	Puerto	Rico	Court	of	Appeals	issued	its	decision	in	Caribe	RX	Services,	Inc.	v.	Grifols,	Inc.54	The	case	arose	

from	a	distribution	relationship	between	Caribe	RX	Services,	a	Puerto	Rico	distributor,	and	Grifols,	Inc.,	a	

North	Carolina	corporation	that	manufactured	blood	plasma	products.55	Caribe	RX	alleged	that	it	had	been	

the	 exclusive	 distributor	 of	 Grifols	 products	 in	 Puerto	 Rico	 since	 2001,	 and	 that	 Grifols	 impaired	 the	

distribution	relationship	by	appointing	additional	competing	distributors	after	acquiring	another	company	

operating	in	Puerto	Rico.56	

	

52	10	L.P.R.A.	§	278b-1	(2020)	(authorizing	courts	to	“decree	the	continuance,	under	the	same	terms	and	conditions,	of	the	relationship	
established	between	the	parties”	during	the	pendency	of	litigation).	
53	See	Ricardo	F.	Casellas	&	Manuel	A.	Pietrantoni,	When	a	Substantive	Rule	of	Puerto	Rico	Law	for	the	Issuance	of	Preliminary	Injunctions	
in	Dealer	Contract	Cases	Clashes	with	a	Federal	Procedural	Rule,	Is	There	a	Doubt	as	to	Which	One	Should	Apply?,	From	the	Bar	(Fed.	Bar	
Ass’n	P.R.	Chapter,	San	Juan,	P.R.,	Spring	2008),	at	16-18	(arguing	that	federal	courts’	application	of	Rule	65(c)	criteria	in	Act	75	preliminary	
injunction	cases	displaces	substantive	Puerto	Rico	law	in	tension	with	Erie).	
54	Caribe	Rx	Servs.,	No.	KLCE201400314,	2014	WL	2527399,	at	*1	(P.R.	Ct.	App.	Apr.	14,	2014).	
55	Id.	
56	Id.	
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Grifols	moved	to	dismiss	based	on	a	forum	selection	clause	providing	that	actions	under	the	agreement	

“shall	be	commenced	in	a	court	of	competent	subject	matter	jurisdiction	in	the	State	of	North	Carolina.”57	The	

trial	court	denied	the	motion,	holding	that	the	clause	was	unenforceable	under	Article	3B.58	Grifols	petitioned	

the	Court	of	Appeals	for	review.59	Although	the	appellate	court’s	resolution	was	rendered	in	the	context	of	

denying	certiorari,	the	court	reached	the	merits	and	issued	a	published	opinion	affirming	the	trial	court’s	

decision	and	explaining	that	Article	3B	requires	invalidation	of	forum	selection	clauses	in	Act	75	cases.60	

Two	aspects	of	the	procedural	posture	merit	attention.	First,	because	the	court	denied	certiorari	rather	

than	reversing,	the	decision	is	not	the	product	of	plenary	appellate	review	–	a	factor	that	may	affect	the	weight	

federal	courts	are	obliged	to	accord	it	under	Erie.	Second,	because	the	Puerto	Rico	Supreme	Court	has	not	

addressed	the	question,	Caribe	RX	Services	remains	the	highest-level	statement	of	Puerto	Rico	law	on	the	

enforceability	of	forum	selection	clauses	in	distribution	agreements.	

The	Court	of	Appeals	began	by	explaining	Act	75’s	remedial	purpose	and	public	policy	foundation.	

The	court	observed	that	Act	75	“has	the	purpose	of	protecting	the	legitimate	rights	of	distributors	against	the	

abuses	 of	 suppliers	 or	 principals	 when,	 without	 just	 cause,	 they	 terminate	 or	 impair	 their	 contractual	

relationships	with	 them,	as	 soon	as	 they	have	created	a	 favorable	market	 for	 their	products.”61	The	court	

emphasized	that	“for	this	clear	objective,	[Act	75]	is	clothed	with	great	public	interest,”	and	that	the	statute	

recognizes	that	“its	provisions	are	of	public	order	and	therefore	the	rights	that	such	provisions	determine	

cannot	be	waived.”62	

Turning	to	Article	3B	specifically,	 the	court	acknowledged	that	parties	generally	have	 freedom	to	

contract	for	forum	selection,	but	emphasized	that	such	freedom	is	limited	where	enforcement	“would	defeat	

the	public	policy	of	the	State.”63	The	court	then	cited	Unisys	Puerto	Rico,	Inc.	v.	Ramallo	Bros.	Printing,	Inc.,	a	

	
	
57	Id.	at	*1-2.	
58	Id.	at	*1.	
59	Id.	
60	Id.	at	*1–6.	The	court’s	decision	to	reach	the	merits	while	denying	certiorari	is	notable.	The	opinion	is	published	in	Westlaw	and	has	
been	cited	by	subsequent	courts	and	commentators,	suggesting	that	it	carries	persuasive	authority	within	the	Puerto	Rico	judicial	system	
even	if	it	is	not	the	product	of	plenary	appellate	review.	
61	Id.	at	*2	(author’s	translation	from	Spanish	original)	(quoting	Puerto	Rico	Oil	Co.,	v.	Dayco	Prods.,	Inc.,	164	P.R.	Dec.	486,	500	(2005)).	
62	Id.	(quoting	Cobos	Liccia	v.	DeJean	Packing	Co.,	124	P.R.	Dec.	896,	906	(1989);	10	L.P.R.A.	§	278c	(2020)).	
63	Id.	at	*4	(citing	Unisys	P.R.	v.	Ramallo	Bros.	Printing,	Inc.,	128	P.R.	Dec.	842,	857	(1991)	(recognizing	that	freedom	of	contract	in	forum	
selection	is	limited	where	enforcement	would	defeat	public	policy)).	
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Puerto	Rico	Supreme	Court	decision	recognizing	that	forum	selection	clauses	may	be	invalidated	where	they	

contravene	public	policy,	as	support	for	its	analysis.64	The	court	held:	

Without	doubt,	the	inclusion	of	a	clause	selecting	a	forum	other	than	the	courts	of	Puerto	
Rico	in	a	distribution	contract	contravenes	the	express	mandate	of	Article	3B	of	Act	75,	which	
imposes	a	clear	limitation	on	freedom	of	contract	in	harmony	with	the	public	policy	that	
inspires	the	law.	This	being	so,	the	voluntariness	of	such	an	agreement,	contrary	to	what	the	
Grifols	corporations	allege,	does	not	defeat	the	mandate	of	the	law.65	

The	court	thus	rejected	Grifols’	argument	that	the	parties’	voluntary	agreement	to	the	forum	selection	

clause	rendered	it	enforceable	notwithstanding	Article	3B.	This	reasoning	is	consistent	with	the	“de	orden	

público”	regime	discussed	above:	because	Article	3B	is	a	mandatory	norm,	the	parties’	subjective	intent	and	

voluntariness	are	immaterial	to	the	prohibition's	legal	effect.66	

The	court	then	addressed	Grifols’	arguments	that	Article	3B	is	preempted	by	federal	law.	Grifols	had	

invoked	the	Puerto	Rico	Supreme	Court’s	decision	in	World	Films,	Inc.	v.	Paramount	Pictures	Corp.,	which	held	

that	 the	 Federal	 Arbitration	 Act	 (the	 “FAA”)	 preempts	 Article	 3B’s	 prohibition	 on	 arbitration	 clauses	 in	

distribution	agreements.67	The	Court	of	Appeals	rejected	the	extension	of	World	Films	to	 forum	selection	

clauses,	 explaining	 that	World	 Films	 “resolved	 only	 the	 validity	 of	 the	 statutory	 decree	 of	 nullity	 of	 an	

arbitration	agreement	in	the	face	of	federal	law,”	and	did	not	address	forum	selection	clauses.68	The	distinction	

is	 sound:	 the	 FAA	 reflects	 an	 express	 congressional	 policy	 favoring	 arbitration	 agreements	 that	 displace	

contrary	state	 law	under	 the	Supremacy	Clause	of	 the	Federal	Constitution.	No	analogous	 federal	 statute	

mandates	 the	enforcement	of	 forum	selection	clauses.	As	discussed	 in	Part	 IV,	Bremen	 is	 a	 common	 law	

decision,	and	the	question	of	whether	federal	common	law	may	displace	state	substantive	law	in	diversity	cases	

is	precisely	the	question	Erie	addresses.69	

	
64	Unisys	 P.R.,	 128	 P.R.	Dec.	 at	 857.	 The	Unisys	decision	 is	 significant	 because	 it	 is	 a	 binding	 Puerto	 Rico	 Supreme	Court	 decision	
recognizing,	in	the	general	contractual	context,	that	forum	selection	clauses	are	subject	to	public	policy	limitations.	Although	Unisys	did	
not	involve	Act	75,	it	provides	the	doctrinal	foundation	on	which	the	Caribe	RX	Servs.	court	built	its	analysis.	
65	Caribe	RX	Servs.,	2014	WL	2527399,	at	*4	(author’s	translation	from	Spanish	original).	
66	See	Part	II.C,	supra	(discussing	the	“de	orden	público”	framework	and	the	distinction	between	mandatory	and	default	norms	under	
Puerto	Rico	civil	law).	
67	World	Films,	Inc.	v.	Paramount	Pictures	Corp.,	125	P.R.	Dec.	352,	364	(1990)	(holding	that	the	FAA	preempts	Article	3B’s	prohibition	on	
arbitration	clauses	in	distribution	agreements).	
68	Caribe	RX	Servs.,	2014	WL	2527399,	at	*4	(author’s	translation	from	Spanish	original).	
69	Id.	The	distinction	between	the	FAA	preemption	analysis	in	World	Films	and	the	Erie	analysis	applicable	to	forum	selection	clauses	is	
central	to	this	Article’s	thesis.	The	FAA	is	an	act	of	Congress	that	creates	a	substantive	federal	rule	favoring	arbitration,	giving	it	preemptive	
force	under	the	Supremacy	Clause.	See	Southland	Corp.	v.	Keating,	465	U.S.	1,	10	(1984)	(holding	that	the	FAA	applies	in	state	courts	and	
preempts	contrary	state	law).	Bremen,	by	contrast,	 is	a	federal	common	law	decision	that	does	not	carry	preemptive	force	under	the	
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Finally,	 the	court	addressed	Grifols’	dormant	Commerce	Clause	challenge.	The	court	 found	these	

allegations	 insufficient,	 noting	 that	 Grifols	 had	 failed	 to	 demonstrate	 how	 Article	 3B	 discriminates	

economically	against	foreign	enterprises	or	imposes	burdens	on	interstate	commerce	disproportionate	to	its	

local	benefits.70	The	court	concluded	that	“in	the	face	of	the	strong	public	policy	that	inspires	Act	75,	these	

allegations	are	insufficient	to	move	this	Court	to	intervene	with	the	decision	under	review.”71	The	dormant	

Commerce	Clause	argument,	if	credited,	would	have	provided	a	constitutional	basis	for	invalidating	Article	3B	

–	a	basis	that	would	bind	both	federal	and	commonwealth	courts	alike.	The	Court	of	Appeals’	rejection	of	this	

argument	underscores	that	the	divergence	between	the	two	judicial	systems	on	forum	selection	clauses	is	not	

rooted	in	federal	constitutional	commands,	but	in	the	federal	district	court’s	choice	to	apply	Bremen’s	common	

law	rule	instead	of	Puerto	Rico’s	statutory	prohibition.	

The	practical	effect	of	Caribe	RX	Services	is	that	dealers	who	litigate	in	Puerto	Rico’s	commonwealth	

court	 can	 expect	 forum	 selection	 clauses	 to	 be	 invalidated	 under	 Article	 3B.	 The	 decision	 establishes	 a	

categorical	rule:	forum	selection	clauses	requiring	litigation	outside	Puerto	Rico	are	unenforceable	in	Act	75	

cases,	regardless	of	whether	the	dealer	voluntarily	agreed	to	them.	This	contrasts	sharply	with	the	federal	

approach,	 where	 dealers	 challenging	 forum	 selection	 clauses	 bear	 an	 extremely	 high	 burden	 and	 rarely	

succeed.	The	result	is	a	widening	gap	between	the	two	judicial	systems	on	a	question	of	Puerto	Rico	substantive	

law	–	precisely	the	kind	of	divergence	that	Erie	was	designed	to	prevent.	The	question	left	open	by	Caribe	RX	

Services	is	what	obligation,	if	any,	Erie	imposes	on	federal	courts	to	follow	the	same	rule.	

C. META	MED	LLC	V.	INSULET	CORPORATION:	THE	ERIE	PROBLEM	ON	FULL	DISPLAY	

The	2024	decision	in	Meta	Med	LLC	v.	Insulet	Corporation	exemplifies	both	the	federal	district	court’s	

approach	to	forum	selection	clauses	in	Act	75	cases	and	the	court’s	apparent	indifference	to	the	Erie	problems	

this	approach	creates.72	The	case	involved	Lyvette	Mercado,	a	licensed	dietitian	and	diabetes	educator,	who	

entered	into	an	agreement	with	Insulet	Corporation	in	December	2021	to	provide	training	services	for	Insulet’s	

	
	

Supremacy	Clause	of	the	Federal	Constitution.	Under	Erie,	federal	common	law	may	not	displace	state	substantive	law	in	diversity	cases	
absent	a	valid	federal	statute	or	constitutional	provision	that	controls	the	issue.	
70	Caribe	RX	Servs.,	2014	WL	2527399,	at	*6	(author’s	translation	from	Spanish	original).	
71	Id.	
72	Meta	Med,	2024	WL	1763610.	
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diabetes	treatment	products	in	Puerto	Rico.73	When	Insulet	terminated	the	relationship	in	September	2023	

and	appointed	a	different	exclusive	distributor	for	Puerto	Rico,	Mercado	and	Meta	Med,	LLC	filed	suit	in	federal	

district	 court	 asserting	 claims	under	Act	 75	 for	unlawful	 termination	and	 impairment	of	 the	distribution	

relationship.74	

Insulet	moved	to	dismiss	based	on	a	forum	selection	clause	providing	that	the	agreement	“shall	be	

governed	by	the	laws	of	the	Commonwealth	of	Massachusetts”	and	that	both	parties	“(1)	irrevocably	submit	to	

the	jurisdiction	of	any	state	or	federal	court	sitting	within	Massachusetts”	and	“(2)	irrevocably	waive	to	the	

fullest	extent	permitted	by	law	any	objection”	to	venue	in	Massachusetts.75	

The	court	began	by	determining	whether	the	forum	selection	clause	was	mandatory	or	permissive	and	

concluded	it	was	mandatory.76	The	court	reasoned	that	although	the	forum	selection	language	itself	did	not	

contain	the	word	“shall”	or	“must”	in	the	clause	designating	Massachusetts	as	the	forum,	the	combination	of	

“shall”	appearing	in	the	choice	of	law	clause,	the	parties’	“irrevocably	submit”	to	jurisdiction	in	Massachusetts,	

and	the	parties’	“irrevocably	waive”	objections	to	venue	demonstrated	mandatory	intent.77	According	to	the	

court,	this	language	“clearly	indicates	that	Massachusetts	is	the	appropriate	venue	for	this	case,	to	the	exclusion	

of	all	others.”78	

As	 Professor	 Coyle	 has	 observed,	 this	 conclusion	 is	 difficult	 to	 defend	 as	 a	 matter	 of	 contract	

interpretation.79	The	forum	selection	language	contains	no	mandatory	terms	designating	Massachusetts	as	the	

exclusive	forum.	The	parties	did	not	state	that	disputes	“shall”	be	litigated	in	Massachusetts,	or	“must”	be	

litigated	there,	or	that	Massachusetts	courts	have	“exclusive”	jurisdiction.	The	word	“irrevocably”	modifies	the	

submission	and	waiver,	making	them	permanent	and	binding,	but	does	not	indicate	that	Massachusetts	is	the	

sole	permissible	forum	–	it	indicates	only	that	the	parties	cannot	later	revoke	their	consent	to	Massachusetts	

	

	
73	Id.	at	*1.	
74	Id.	at	*1–2.	
75	Id.	at	*5.	
76	Id.	at	*5–6.	
77	Id.	
78	Id.	at	*6.	
79	John	F.	Coyle,	Puerto	Rico,	Law	75,	and	Forum	Selection	Clauses,	Transnat’l	Litig.	Blog	(Oct.	22,	2024),	https://tlblog.org/puerto-rico-	
law-75-and-forum-selection-clauses/	(observing	that	the	clause	“did	not	contain	the	word	‘shall’	or	‘must’	or	“any	other	language	with	a	
mandatory	 connotation,”	 and	 concluding	 that	 “[p]urely	 as	 a	matter	 of	 contract	 interpretation,	 therefore,	 the	district	 court	 erred	 in	
concluding	that	the	forum	selection	clause	was	mandatory.”).	
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jurisdiction.80	The	court’s	reliance	on	“shall”	in	the	choice	of	law	clause	is	misplaced	because	choice	of	law	and	

forum	selection	provisions	are	distinct;	that	applicable	law	“shall	be”	the	law	of	Massachusetts	says	nothing	

about	where	disputes	must	be	litigated.81	The	overwhelming	weight	of	authority	holds	that	merely	submitting	

to	 jurisdiction	 or	 waiving	 objections	 to	 venue	 does	 not	 establish	mandatory	 exclusivity	 absent	 language	

expressly	stating	that	the	chosen	forum	is	the	exclusive	or	only	venue	for	disputes.82	

The	question	of	contract	interpretation	matters	beyond	this	individual	case.	If	the	clause	were,	in	fact,	

permissive	 rather	 than	mandatory,	 the	entire	Bremen	analysis	would	have	been	unnecessary	–	permissive	

forum	selection	clauses	confer	jurisdiction	but	do	not	compel	dismissal	or	transfer.	A	court’s	willingness	to	

strain	the	language	of	a	forum	selection	clause	to	find	mandatory	intent,	in	a	case	where	the	practical	effect	is	

to	strip	a	Puerto	Rico	dealer	of	its	ability	to	litigate	in	the	forum	where	its	distribution	rights	exist,	warrants	

scrutiny	precisely	because	it	reinforces	the	asymmetry	that	Article	3B	was	designed	to	prevent.	Manufacturers	

and	suppliers	draft	distribution	agreements;	dealers,	particularly	small	dealers	like	Mercado,	typically	sign	

them	on	a	take-it-or-leave-it	basis	as	a	condition	for	entering	into	the	distribution	relationship.	Any	judicial	

tendency	to	read	ambiguous	forum	selection	language	as	mandatory	and	exclusive	thus	systematically	favors	

the	drafting	party	–	the	party	that	already	possesses	superior	bargaining	power	and	that,	unlike	the	dealer,	

would	not	be	meaningfully	burdened	by	litigation	in	any	of	several	forums.	

Having	determined	the	clause	was	mandatory,	the	court	turned	to	Bremen’s	 framework.	Mercado	

argued	that	the	clause	should	not	be	enforced	because:	(1)	it	was	a	contract	of	adhesion	resulting	from	unequal	

bargaining	power;	(2)	enforcement	would	be	gravely	difficult	and	inconvenient;	and	(3)	enforcement	would	

contravene	the	strong	public	policy	of	Puerto	Rico	as	expressed	in	Article	3B	of	Act	75.83	The	court	rejected	all	

three	arguments.	

	

	
80	Id.	
81	Id.	
82See,	e.g.,	Rivera	v.	Kress	Stores	of	P.R.,	Inc.,	30	F.4th	98,	104	(1st	Cir.	2022)	(distinguishing	between	mandatory	and	permissive	forum	
selection	clauses	and	holding	that	mandatory	clauses	require	language	of	exclusivity);	Autoridad	de	Energía	Eléctrica	de	P.R.	v.	Ericsson,	
Inc.,	201	F.3d	15,	16	(1st	Cir.	2000)	(same);	Redondo	Constr.	Corp.	v.	Banco	Exterior	de	España,	S.A.,	11	F.3d	3,	5-6	(1st	Cir.	1993)	(same).	The	
First	Circuit	has	repeatedly	held	that	clauses	consenting	to	jurisdiction	or	waiving	venue	objections	are	permissive	unless	they	contain	
express	language	designating	the	chosen	forum	as	exclusive.	See	Rivera,	30	F.4th	at	102;	Ericsson,	201	F.3d	at	17-18;	Redondo	Constr.,	11	F.3d	
at	5-6;	see	also	Montoya	v.	Fin.	Fed.	Credit,	Inc.,	872	F.	Supp.	2d	1251,	1264	(D.N.M.	2012)	(“[A]	forum-selection	clause	is	mandatory[]	only	
when	venue	is	specified	with	mandatory	language	.	.	.	coupled	with	such	terms	as	‘exclusive,’	‘sole,’	or	‘only.’”).	
83	Meta	Med,	2024	WL	1763610,	at	*7.	
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Most	significantly,	the	court	rejected	Mercado’s	argument	that	Article	3B’s	public	policy	prohibition	

precluded	 enforcement.	The	 court	 acknowledged	 that	Bremen	allows	 courts	 to	 refuse	 enforcement	when	

“enforcement	would	contravene	a	strong	public	policy	of	the	forum	in	which	suit	is	brought.”84	However,	the	

court	treated	Article	3B’s	public	policy	as	merely	one	factor	to	be	weighed	against	other	Bremen	considerations	

–	 the	 presumptive	 validity	 of	 forum	 selection	 clauses,	 the	 federal	 interest	 in	 honoring	 contractual	

commitments,	and	the	availability	of	the	distant	forum	–	rather	than	as	a	categorical	bar	to	enforcement.85	The	

court	cited	numerous	prior	decisions	 from	the	District	of	Puerto	Rico	holding	 that	Act	75’s	public	policy	

considerations	do	not	prevent	enforcement	of	forum	selection	clauses,	constructing	a	self-referential	chain	of	

authority	that	derives	its	force	from	the	same	unexamined	premise:	that	Bremen’s	federal	common	law	rule,	

rather	than	Puerto	Rico’s	substantive	law	of	contractual	invalidity,	governs	the	analysis.86	

The	court	distinguished	cases	in	which	courts	refused	to	enforce	forum	selection	clauses	on	public	

policy	grounds,	emphasizing	that	those	cases	arise	in	different	legal	contexts	than	the	commercial	framework	

governed	by	Law	75.87	This	distinction	is	revealing.	The	implication	is	that	state	public	policy	–	no	matter	how	

emphatically	the	state	legislature	has	declared	it	–	carries	less	weight	than	federal	public	policy	in	the	Bremen	

calculus.	 But	Bremen	 itself	 draws	no	such	distinction.	The	 third	 factor	asks	whether	enforcement	would	

“contravene	a	strong	public	policy	of	the	forum	in	which	suit	is	brought,”	and	the	forum	here	is	Puerto	Rico.88	

The	 court	 further	 reasoned	 that	 enforcing	 the	 forum	 selection	 clause	 did	 not	waive	 or	 eliminate	

Mercado’s	substantive	rights	under	Act	75,	but	instead	required	that	those	claims	be	litigated	in	the	selected	

forum.89	The	court	noted	that	courts	outside	Puerto	Rico	have	applied	Act	75,	demonstrating	that	the	statute’s	

protections	are	not	forfeited	when	claims	are	litigated	elsewhere.90	This	reasoning,	however,	conflates	the	

theoretical	availability	of	a	legal	remedy	with	its	practical	accessibility.	A	dealer’s	rights	under	Act	75	are	not	

	

84	Id.	at	*9	(quoting	M/S	Bremen,	407	U.S.	at	15).	
85	Id.	at	*9-10.	
86	Id.	at	*10	(citing	Díaz-Rosado,	2005	WL	2138794,	at	*2;	Caribbean	Rest.,	23	F.	Supp.	3d	at	78;	Marel	Corp.,	178	F.	Supp.	2d	at	59).	The	self-	
referential	character	of	this	line	of	authority	is	notable.	Each	decision	cites	its	predecessors	as	support	for	the	proposition	that	Article	3B	
does	not	constitute	a	sufficiently	strong	public	policy	to	defeat	enforcement.	None	of	these	decisions	engages	with	the	Erie	question	–	
whether	a	federal	court	sitting	in	diversity	is	obligated	to	apply	Puerto	Rico’s	substantive	law	of	contractual	invalidity	rather	than	a	federal	
common	law	rule	that	permits	the	court	to	override	it.	
87	Id.	at	*10-11.	
88	M/S	Bremen,	407	U.S.	at	15.	
89	Meta	Med,	2024	WL	1763610,	at	*10-11.	
90	Id.	at	*11	(noting	“this	would	not	be	the	first	time	that	a	court	outside	of	Puerto	Rico	has	heard	a	Law	75	claim”).	
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waived	when	the	dealer	is	sent	to	Massachusetts	–	but	neither	are	they	meaningfully	preserved	if	the	cost,	

complexity,	and	distance	of	litigating	in	a	foreign	jurisdiction	deter	the	dealer	from	pursuing	the	claim	at	all.	

The	court’s	analysis	treats	the	forum	selection	clause	as	a	neutral	procedural	mechanism	that	relocates	

the	dispute.	But	Article	 3B	 reflects	 the	 legislature’s	 considered	 judgment	 that	 requiring	 litigation	outside	

Puerto	Rico	is	itself	a	substantive	impairment	of	the	dealer’s	rights	–	not	merely	a	logistical	inconvenience,	but	

a	structural	barrier	that	undermines	the	protective	regime	Act	75	was	enacted	to	establish.	The	court’s	“merely	

changed	the	location”	reasoning	thus	substitutes	the	judiciary’s	assessment	of	the	forum	selection	clause’s	

impact	for	the	legislature’s,	which	is	precisely	the	kind	of	judicial	override	of	state	policy	that	Erie	forecloses.	

Finding	that	Mercado	had	failed	to	meet	her	burden	under	any	of	the	Bremen	factors,	the	court	held	

that	the	forum	selection	clause	must	be	enforced	and	granted	Insulet’s	motion	to	dismiss	Mercado’s	claims	

without	prejudice	to	refiling	in	Massachusetts.91	

Perhaps	most	revealing,	the	Meta	Med	court	did	not	cite,	discuss,	or	even	acknowledge	the	existence	

of	Caribe	RX	Services	–	the	Puerto	Rico	Court	of	Appeals	decision	holding	that	Article	3B	requires	invalidation	

of	forum	selection	clauses	in	Act	75	cases.	Under	Erie,	a	federal	court	sitting	in	diversity	must	apply	state	

substantive	law	as	interpreted	by	the	state’s	courts.	When	the	state’s	highest	court	has	not	spoken	on	an	issue,	

the	federal	court	must	make	an	“informed	prophecy”	of	how	that	court	would	rule,	giving	significant	weight	to	

intermediate	appellate	court	decisions.92	The	Meta	Med	court’s	silence	on	Caribe	RX	Services	is	thus	not	merely	

an	 oversight	 in	 citation	 practice	 –	 it	 is	 a	 gap	 in	 the	 Erie	 analysis	 itself.	 Whether	 the	 omission	 reflects	

unawareness	of	the	decision,	a	tacit	determination	that	Caribe	RX	Services	is	not	controlling,	or	a	deliberate	

choice	not	to	engage	with	contrary	authority,	the	result	is	a	federal	court	applying	a	federal	common	law	rule	

without	any	analysis	of	the	state	law	rule	that	Erie	requires	it	to	follow.	

The	 practical	 effect	 of	Meta	 Med	 is	 to	 confirm	 and	 harden	 the	 split	 between	 the	 federal	 and	

commonwealth	courts.	Dealers	filing	in	the	commonwealth	court	can	expect	forum	selection	clauses	to	be	

	
91	Id.	at	12.	
92	Under	Erie,	when	a	state’s	highest	court	has	not	spoken	on	an	issue,	a	federal	court	sitting	in	diversity	must	make	an	“informed	prophecy”	
of	how	that	court	would	rule,	looking	to	“analogous	state	court	decisions,	persuasive	adjudications	by	courts	of	sister	states,	learned	
treatises,	and	public	policy	considerations	identified	in	state	decisional	law.”	Blinzler	v.	Marriott	Int’l,	Inc.,	81	F.3d	1148,	1151	(1st	Cir.	1996).	
Intermediate	appellate	court	decisions	are	therefore	entitled	to	significant	weight	in	that	analysis.	The	Meta	Med	court’s	silence	on	the	
only	Puerto	Rico	appellate	decision	addressing	forum	selection	clauses	in	Act	75	cases	is	thus	a	conspicuous	gap	in	the	Erie	analysis.	
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invalidated	under	Caribe	RX	Services.	Dealers	whose	cases	are	removed	to	federal	court,	or	manufacturers	who	

file	declaratory	judgment	actions	in	federal	court,	can	expect	forum	selection	clauses	to	be	enforced	under	

Bremen	as	applied	in	Meta	Med	and	its	predecessors.	The	substantive	outcome	of	an	Act	75	forum	selection	

clause	dispute	thus	turns	not	on	the	content	of	Puerto	Rico	law,	but	on	which	court	system	adjudicates	the	

claim	 –	 an	 asymmetry	 that	maps	 precisely	 onto	 the	 constitutional	 concern	 that	 animated	Erie.93	 Part	 IV	

examines	whether	Erie	requires	federal	courts	to	abandon	this	approach.	

IV. WHY	THIS	FEDERAL-STATE	DIVERGENCE	CREATES	A	PARADIGMATIC	ERIE	PROBLEM	

The	split	between	federal	and	commonwealth	courts	over	the	enforceability	of	forum	selection	clauses	

in	Act	75	cases	presents	a	paradigmatic	Erie	problem.	Erie	Railroad	Co.	v.	Tompkins	overruled	nearly	a	century	

of	 federal	 practice	 under	Swift	 v.	 Tyson	and	 established	 that	 “except	 in	matters	 governed	by	 the	 Federal	

Constitution	or	by	Acts	of	Congress,	the	law	to	be	applied	in	any	case	is	the	law	of	the	State.”94	The	decision	

rested	on	two	fundamental	principles.	First,	as	a	matter	of	constitutional	law,	federal	courts	lack	the	authority	

to	create	general	federal	common	law.95	Second,	as	a	matter	of	policy,	applying	different	law	in	federal	and	state	

courts	 within	 the	 same	 jurisdiction	 creates	 intolerable	 incentives	 for	 forum	 shopping	 and	 leads	 to	 an	

inequitable	administration	of	the	law.96	

The	 Supreme	Court’s	 subsequent	 decisions	 –	 from	Guaranty	Trust	Co.	 v.	 York	 through	Hanna	 v.	

Plummer	–	refined	Erie	into	a	two-track	framework.	When	a	valid	Federal	Rule	of	Civil	Procedure	is	on	point,	

the	Rules	Enabling	Act	provides	the	governing	test.	When	no	Federal	Rule	is	on	point,	the	court	must	ask	

whether	applying	a	judge-made	federal	rule	rather	than	state	law	would	promote	forum	shopping	or	produce	

inequitable	outcomes.97	 As	 this	 Part	demonstrates,	 no	 Federal	 Rule	governs	 the	enforceability	of	 forum	

	

	
93	Erie,	304	U.S.	64,	74-75	(1938)	(holding	that	the	“doctrine	of	Swift	v.	Tyson	is,	as	Mr.	Justice	Holmes	said,	‘an	unconstitutional	assumption	
of	powers	by	the	Courts	of	the	United	States	which	no	lapse	of	time	or	respectable	array	of	opinion	should	make	us	hesitate	to	correct’”).	
The	Erie	Court	identified	as	a	central	evil	the	fact	that	Swift’s	regime	made	“rights	enjoyed	under	the	unwritten	‘general	law’	vary	according	
to	whether	enforcement	was	sought	in	the	state	or	in	the	federal	court.”	Id.	at	74-75.	
94	Id.	at	78	(overruling	Swift	v.	Tyson,	41	U.S.	(16	Pet.)	1	(1842),	and	holding	that	“there	is	no	federal	general	common	law”	and	that	federal	
courts	exercising	diversity	jurisdiction	must	apply	state	substantive	law).	
95	Id.	
96	Id.	at	74-75	(identifying	as	central	evils	of	the	Swift	v.	Tyson	regime	the	fact	that	it	encouraged	forum	shopping	and	made	“rights	enjoyed	
under	the	unwritten	‘general	law’	vary	according	to	whether	enforcement	was	sought	in	the	state	or	in	the	federal	court”).	
97	See	Hanna	v.	Plummer,	380	U.S.	460,	468-72	(1965)	(establishing	the	two-track	framework:	when	a	Federal	Rule	of	Civil	Procedure	is	on	
point,	the	Rules	Enabling	Act	governs;	when	no	Federal	Rule	is	on	point,	the	court	applies	Erie’s	“twin	aims”	analysis	to	determine	whether	
a	federal	judge-made	practice	may	displace	state	law);	Guaranty	Trust	Co.	v.	York,	326	U.S.	99,	108-09	(1945)	(holding	that	federal	courts	
sitting	in	diversity	must	apply	state	law	on	matters	that	would	“significantly	affect	the	result	of	a	litigation”).	
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selection	clauses,	and	the	federal	courts’	application	of	Bremen’s	common	law	rule	in	place	of	Article	3B	fails	

the	Erie	analysis	on	every	dimension.	

A. ARTICLE	3B	IS	SUBSTANTIVE,	OUTCOME-DETERMINATIVE	STATE	LAW	

The	 threshold	 question	 in	 any	 Erie	 analysis	 is	 whether	 the	 state	 rule	 at	 issue	 is	 substantive	 or	

procedural.	As	Justice	Reed	observed	in	Erie	itself,	“[t]he	line	between	procedural	and	substantive	law	is	hazy,”	

but	the	distinction	carries	enormous	consequences:	federal	courts	sitting	in	diversity	have	no	authority	to	

override	state	substantive	law	with	their	own	judge-made	rules.98	Guaranty	Trust	provided	the	functional	test	

for	drawing	this	 line,	asking	whether	disregarding	the	state	rule	would	“significantly	affect	the	result	of	a	

litigation”	in	federal	court	as	compared	to	state	court.99	

Article	3B	satisfies	this	test	by	a	wide	margin.	It	is	not	a	rule	about	how	litigation	proceeds	or	what	

procedures	 courts	 must	 follow.	 Rather,	 it	 defines	 the	 contours	 of	 the	 contractual	 relationship	 between	

manufacturers	and	dealers,	specifying	that	certain	contractual	provisions	are	void	as	contrary	to	public	policy.	

The	Puerto	Rico	legislature	determined,	as	a	matter	of	substantive	commercial	law,	that	manufacturers	cannot	

require	dealers	to	litigate	disputes	in	foreign	forums	or	under	foreign	law.	

The	legislative	history	confirms	the	substantive	character	of	Article	3B.	The	Statement	of	Purpose	for	

the	 1978	 amendment	 found	 that	manufacturers	were	 using	 forum	 selection	 and	 choice	 of	 law	 clauses	 to	

circumvent	Act	75’s	protections,	that	requiring	dealers	to	litigate	in	distant	forums	under	foreign	law	would	

impose	prohibitive	costs	and	effectively	nullify	statutory	rights,	and	that	preventing	such	clauses	was	necessary	

to	 make	 Act	 75’s	 protections	 meaningful	 rather	 than	 illusory.100	 These	 are	 quintessentially	 substantive	

determinations	about	the	rights	and	duties	of	contracting	parties,	the	enforceability	of	contractual	provisions,	

and	the	public	policies	that	should	govern	commercial	relationships.	

	

	
98	Erie,	304	U.S.	at	92	(Reed,	J.,	concurring)	(“The	line	between	procedural	and	substantive	law	is	hazy,	but	no	one	doubts	federal	power	
over	procedure.”).	
99	Guaranty	Trust,	326	U.S.	at	109.	The	Guaranty	Trust	Court	framed	the	inquiry	as	follows:	“does	it	significantly	affect	the	result	of	a	
litigation	for	a	federal	court	to	disregard	a	law	of	a	State	that	would	be	controlling	in	an	action	upon	the	same	claim	by	the	same	parties	in	
a	State	court?”	Id.	The	Court	instructed	federal	courts	to	put	“to	one	side	abstractions	regarding	‘substance’	and	‘procedure’”	and	focus	
instead	on	whether	the	state	rule	would	produce	a	different	litigation	outcome.	Id.	at	109-10.	
100	Casellas-Sánchez	&	Loubriel	Carrión,	supra	note	26,	at	608	n.32	(discussing	the	Statement	of	Purpose	for	the	1978	amendment,	which	
found	that	manufacturers	were	using	forum	selection	and	choice	of	law	clauses	to	circumvent	Act	75’s	protections);	see	also	Caribe	RX	
Servs.,	2014	WL	2527399,	at	*4	(citing	the	legislative	history	to	support	the	conclusion	that	Article	3B	reflects	a	substantive	prohibition	
rooted	in	public	policy).	



BUSINESS	LAW	JOURNAL	 VOL.	XVII	 	 	 152	

The	U.S.	Supreme	Court	has	repeatedly	held	that	state	statutes	regulating	contractual	relationships	

and	declaring	certain	contractual	provisions	void	embody	substantive	law	that	federal	courts	must	apply	in	

diversity	cases.	In	Guaranty	Trust,	the	Court	held	that	state	statutes	of	limitations	must	be	applied	because	

disregarding	them	would	lead	to	a	“substantially	different	result”	in	federal	court	than	in	state	court.101	The	

same	reasoning	applies	with	greater	force	here.	A	statute	of	limitations	merely	extinguishes	a	remedy	after	a	

period	of	time;	Article	3B	declares	that	certain	contractual	provisions	never	had	legal	force	to	begin	with	–	a	

legislative	 judgment	 about	 the	 permissible	 scope	 of	 private	 ordering	 that	 lies	 at	 the	 core	 of	 substantive	

commercial	law.	

Puerto	Rico	law	reinforces	this	conclusion.	The	statute	explicitly	characterizes	Act	75’s	provisions	as	

“of	public	order”	and	declares	that	the	rights	they	establish	“cannot	be	waived.”102	The	Puerto	Rico	Court	of	

Appeals	in	Caribe	RX	Services	held	that	“the	voluntariness	of	such	an	agreement,	contrary	to	what	the	Grifols	

corporations	 allege,	 does	 not	 defeat	 the	mandate	 of	 the	 law.”103	 Article	 3B	 thus	 represents	 a	 substantive	

judgment	that	forum	selection	clauses	are	unenforceable	regardless	of	voluntary	agreement	–	a	conclusion	that	

follows	naturally	from	the	“de	orden	público”	framework,	under	which	the	parties’	private	intentions	cannot	

override	the	legislature’s	determination	of	the	public	interest.104	

A	 rule	 that	 declares	 certain	 contractual	 provisions	 void	 –	 not	 voidable,	 not	 subject	 to	 judicial	

discretion,	but	void	–	is	a	rule	about	the	substance	of	contractual	rights,	and	federal	courts	sitting	in	diversity	

are	obligated	to	apply	it.	

That	Article	3B	is	outcome-determinative	reinforces	the	point.	Whether	a	forum	selection	clause	is	

enforced	decisively	shapes	the	litigation	that	follows.	If	the	federal	court	enforces	the	clause	and	dismisses	the	

case,	the	dealer	must	litigate	in	a	distant	forum,	incurring	substantially	greater	litigation	costs,	facing	practical	

	
101	Guaranty	Trust,	326	U.S.	at	109-10	(“[T]he	outcome	of	the	litigation	in	the	federal	court	should	be	substantially	the	same,	so	far	as	legal	
rules	determine	the	outcome	of	a	litigation,	as	it	would	be	if	tried	in	a	State	court.	The	nub	of	the	policy	that	underlies	Erie	R.	Co.	v.	
Tompkins	is	that	for	the	same	transaction	the	accident	of	a	suit	by	a	non-resident	litigant	in	a	federal	court	instead	of	in	a	State	court	a	
block	away,	should	not	lead	to	a	substantially	different	result.”).	
102	10	L.P.R.A.	§	278c	(“The	provisions	of	this	chapter	are	of	public	order	and,	therefore,	the	rights	determined	in	this	chapter	for	the	benefit	
of	the	dealer	cannot	be	waived.”).	
103	Caribe	RX	Servs.,	2014	WL	25	27399,	at	*4	(author’s	translation	from	Spanish	original)	(holding	that	Article	3B’s	prohibition	applies	
regardless	of	whether	the	dealer	voluntarily	agreed	to	the	forum	selection	clause).	
104	See	Part	II.C	(discussing	the	“de	orden	público”	regime	and	the	distinction	between	mandatory	and	default	norms	under	Puerto	Rico	
civil	law).	Under	the	civil	law	tradition,	when	the	legislature	designates	a	rule	as	“de	orden	público,”	it	removes	the	matter	from	the	domain	
of	private	autonomy.	The	parties’	consent	is	simply	irrelevant.	
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difficulties	marshaling	evidence	and	witnesses,	and	potentially	confronting	a	court	unfamiliar	with	Act	75’s	

requirements	and	Puerto	Rico’s	public	policies.	Many	dealers	will	lack	the	resources	to	pursue	litigation	in	

distant	forums,	effectively	terminating	their	claims.	

The	Meta	Med	litigation	illustrates	the	stakes.	As	Professor	Coyle	observes,	the	federal	district	court’s	

decision	to	enforce	the	forum	selection	clause	“deprived	[Mercado]	of	a	forum	that	might	have	been	more	

receptive	to	her	Law	75	claims.”105	The	Puerto	Rico	Court	of	Appeals	held	in	Caribe	RX	Services	that	such	clauses	

are	unenforceable,	meaning	that	if	the	case	had	proceeded	in	the	commonwealth	court,	Mercado	would	have	

litigated	in	Puerto	Rico	before	judges	experienced	with	Act	75.	By	removing	to	federal	court,	Insulet	obtained	

dismissal	 based	 on	 the	 forum	 selection	 clause	 –	 a	 result	 that	 would	 not	 have	 been	 obtained	 in	 the	

commonwealth	court.	Rights	should	not	“vary	according	to	whether	enforcement	was	sought	in	the	state	or	in	

the	federal	court.”106	

The	 practical	 realities	 of	 Act	 75	 litigation	 sharpen	 this	 conclusion.	Many	 dealer	 disputes	 involve	

relatively	modest	 amounts	 compared	 to	 the	 costs	 of	 complex	 commercial	 litigation.	 A	 dealer	 facing	 the	

prospect	of	litigating	in	California,	Illinois,	or	Massachusetts	–	hiring	local	counsel,	traveling	for	depositions	

and	court	appearances,	paying	for	document	transportation,	and	overcoming	the	unfamiliarity	of	courts	with	

Act	75	–	may	find	that	the	cost	of	litigation	exceeds	the	potential	recovery.	The	forum	selection	clause	thus	

operates	as	a	de	facto	waiver	of	Act	75	rights,	exactly	what	Article	3B	was	designed	to	prevent.	Federal	courts’	

characterization	of	the	enforceability	of	forum	selection	clauses	as	procedural	cannot	overcome	these	realities.	

The	location	where	litigation	occurs	affects	substantive	rights	and	outcomes,	not	merely	the	mechanics	of	how	

litigation	proceeds.	

B. NO	FEDERAL	AUTHORITY	DISPLACES	ARTICLE	3B	

Having	established	that	Article	3B	is	substantive,	outcome-determinative	state	law,	the	next	question	

is	whether	any	federal	authority	–	a	Federal	Rule	of	Civil	Procedure,	a	federal	statute,	or	a	valid	body	of	federal	

common	law	–	requires	a	different	result.	The	answer,	at	each	level,	is	no.	

	
105	Coyle,	supra	note	78	(observing	that	the	Meta	Med	court’s	enforcement	of	the	forum	selection	clause	“deprived	[Mercado]	of	a	forum	
that	might	have	been	more	receptive	to	her	Law	75	claims”).	
106	Erie,	304	U.S.	at	75.	
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First,	no	Federal	Rule	of	Civil	Procedure	is	on	point.	Under	Hanna	v.	Plummer,	when	a	valid	Federal	

Rule	directly	conflicts	with	state	law,	the	Federal	Rule	controls	provided	it	“really	regulates	procedure.”107	But	

the	federal	district	courts	in	Puerto	Rico	have	not	identified	any	specific	Federal	Rule	that	requires	enforcement	

of	forum	selection	clauses.	Instead,	they	rely	on	federal	common	law	developed	in	cases	like	Bremen.	

The	First	Circuit	treats	motions	to	dismiss	based	on	forum	selection	clauses	as	Rule	12(b)(6)	motions	

for	failure	to	state	a	claim.108	Rule	12(b)(6),	however,	is	merely	a	procedural	vehicle	for	raising	the	issue	–	it	does	

not	establish	any	substantive	standard	for	when	forum	selection	clauses	must	be	enforced.	The	content	of	the	

standard	comes	from	Bremen	and	its	progeny,	which	constitute	federal	common	law	rather	than	a	Federal	Rule	

of	Civil	Procedure	or	federal	statute.109	If	a	Federal	Rule	directly	governed	forum	selection	clause	enforceability,	

the	analysis	would	proceed	under	Hanna’s	Rules	Enabling	Act	track,	and	the	Federal	Rule	would	likely	prevail.	

But	no	such	Rule	exists.	The	applicable	track	is	Erie’s	unguided	analysis,	under	which	federal	common	law	may	

not	displace	state	substantive	law	absent	a	compelling	reason.	

Second,	no	federal	statute	governs	forum	selection	clauses.	Federal	courts	sometimes	conflate	the	

enforcement	 of	 forum	 selection	 clauses	with	 the	 enforcement	 of	 arbitration	 agreements	 under	 the	 FAA,	

suggesting	that	if	the	FAA	preempts	Article	3B’s	prohibition	on	arbitration	clauses,	then	federal	policy	must	

likewise	preempt	Article	3B’s	prohibition	on	forum	selection	clauses.110	This	reasoning	reflects	a	fundamental	

misunderstanding	of	preemption	principles.	The	FAA	is	a	federal	statute	that	Congress	enacted	pursuant	to	its	

Commerce	Clause	authority,	and	the	Supreme	Court	has	held	that	the	FAA’s	preemptive	scope	extends	to	state	

laws	that	single	out	arbitration	agreements	for	disfavored	treatment.111	The	Supremacy	Clause	of	the	Federal	

	

107	Hanna,	380	U.S.	at	471-72	(holding	that	when	a	Federal	Rule	of	Civil	Procedure	directly	conflicts	with	state	law,	the	Federal	Rule	prevails	
provided	it	“really	regulates	procedure”	within	the	meaning	of	the	Rules	Enabling	Act,	28	U.S.C.	§	2072).	
108	See	Rivera	v.	Centro	Médico	de	Turabo,	Inc.,	575	F.3d	10,	15	(1st	Cir.	2009)	(reviewing	dismissal	based	on	a	forum	selection	clause	under	
the	Rule	12(b)(6)	standard).	Although	the	Supreme	Court	held	in	Atlantic	Marine	Construction	Co.	v.	United	States	District	Court,	571	
U.S.	49,	60–61	(2013),	that	the	proper	mechanism	for	enforcing	a	forum	selection	clause	pointing	to	another	federal	forum	is	a	motion	to	
transfer	under	28	U.S.C.	§	1404(a),	the	First	Circuit	continues	to	apply	the	Rule	12(b)(6)	standard	when	the	selected	forum	is	a	non-federal	
forum.	Neither	Rule	12(b)(6)	nor	§	1404(a)	establishes	a	substantive	standard	requiring	enforcement;	both	are	procedural	vehicles.	
109	The	distinction	between	a	Federal	Rule	and	federal	common	law	is	dispositive	under	Erie’s	two-track	framework.	If	a	Federal	Rule	
directly	governed	forum	selection	clause	enforceability,	the	analysis	would	proceed	under	Hanna’s	Rules	Enabling	Act	track,	and	the	
Federal	Rule	would	likely	prevail.	Because	no	such	Rule	exists,	the	applicable	track	is	Erie’s	unguided	“twin	aims”	analysis,	under	which	
federal	common	law	may	not	displace	state	substantive	law	when	doing	so	would	promote	forum	shopping	or	inequitable	outcomes.	
110	See,	e.g.,	Medika	Int’l,	Inc.	v.	Scanlan	Int’l,	Inc.,	830	F.	Supp.	81	(D.P.R.	1993)	(holding,	in	an	Act	75	case,	that	Bremen’s	“presumption	in	
favor	of	forum-selection	clauses	is	especially	relevant	in	the	diversity	context	when	the	Federal	Arbitration	Act	preempts	state	contract	
law”	—	a	formulation	that	conflates	the	FAA’s	statutory	preemptive	force	with	Bremen’s	non-statutory	common	law	authority).	
111	See	Southland	Corp.	v.	Keating,	465	U.S.	1,	10-16	(1984)	(holding	that	the	FAA	applies	in	state	courts	and	preempts	contrary	state	law);	
AT&T	Mobility	LLC	v.	Concepcion,	563	U.S.	333,	339–44	(2011)	(holding	that	the	FAA	preempts	state	 laws	that	single	out	arbitration	
agreements	for	disfavored	treatment).	



BUSINESS	LAW	JOURNAL	 VOL.	XVII	 	 	 155	

Constitution	 gives	 congressional	 judgment	 preemptive	 force.	No	 analogous	 federal	 statute	mandates	 the	

enforcement	of	forum	selection	clauses.	

The	Puerto	Rico	Supreme	Court’s	decision	in	World	Films,	Inc.	v.	Paramount	Pictures	Corp.	held	that	

the	FAA	preempts	Article	3B’s	prohibition	on	arbitration	outside	Puerto	Rico,	because	the	FAA	reflects	a	strong	

federal	policy	favoring	arbitration	that	Congress	enacted	into	federal	statutory	law.112	The	Court	of	Appeals	in	

Caribe	RX	Services	correctly	distinguished	World	Films,	noting	that	it	“was	limited	to	whether	the	prohibition	

in	Article	3B	regarding	the	arbitrability	of	controversies	related	to	a	distribution	contract	was	displaced	by	the	

federal	statute,”	and	that	“there	was	no	declaration	of	unconstitutionality”	that	would	affect	the	remainder	of	

Article	3B.113	

The	 distinction	 is	 structural,	 not	merely	 formal.	 Arbitration	 changes	 the	 fundamental	 nature	 of	

dispute	 resolution	 by	 substituting	 a	 private	 decision-maker	 for	 a	 court,	 eliminating	 many	 procedural	

protections,	 and	 strictly	 limiting	 appellate	 review.	Congress	made	 a	policy	 judgment	 that	 the	benefits	 of	

arbitration	warrant	overriding	 state	policies	 that	disfavor	 it.	 Forum	selection	clauses,	by	 contrast,	merely	

change	which	court	will	adjudicate	the	dispute;	they	do	not	change	the	nature	of	adjudication	or	implicate	

uniquely	federal	interests.	The	preemptive	force	of	the	FAA	derives	from	its	status	as	a	federal	statute	–	a	source	

of	authority	that	Bremen’s	common	law	rule	does	not	possess.	

Third,	Bremen’s	federal	common	law	does	not	displace	state	substantive	law	in	diversity	cases.	This	is	

the	central	point.	Erie	established	that	federal	courts	cannot	create	general	federal	common	law	that	displaces	

state	substantive	law.114	The	prohibition	is	not	absolute	–	federal	common	law	may	develop	in	narrow	enclaves	

where	the	Constitution	or	Congress	authorizes	it	–	 but	the	enforceability	of	forum	selection	clauses	in	state	

law	distribution	agreements	does	not	fall	within	any	recognized	enclave.115	

	

112	World	Films,	125	P.R.	Dec.	352,	364	(1990)	(holding	that	the	FAA	preempts	Article	3B’s	prohibition	on	arbitration	clauses	in	distribution	
agreements,	because	the	FAA	reflects	a	congressional	policy	favoring	enforcement	of	arbitration	agreements	that	carries	preemptive	force	
under	the	Supremacy	Clause).	
113	Caribe	RX	Servs.,	2014	WL	2527399,	at	*4	(author’s	translation	from	Spanish	original)	(distinguishing	World	Films	and	holding	that	the	
FAA	preemption	analysis	does	not	extend	to	forum	selection	clauses,	which	are	not	governed	by	any	comparable	federal	statute).	
114	Erie,	304	U.S.	at	78	(“There	is	no	federal	general	common	law.”).	
115	See	Boyle	v.	United	Techs.	Corp.,	487	U.S.	500,	504-07	(1988)	(recognizing	that	federal	common	law	may	displace	state	law	in	areas	of	
“uniquely	federal	interest”	where	a	“significant	conflict”	exists	between	an	identifiable	federal	policy	and	the	operation	of	state	law).	The	
enforceability	of	 forum	selection	clauses	 in	 state	 law	distribution	agreements	does	not	 fall	within	any	 recognized	enclave	of	 federal	
common	law.	Congress	has	not	enacted	legislation	governing	forum	selection	clause	enforceability	in	diversity	cases.	No	uniquely	federal	
interest	requires	that	all	such	clauses	be	enforced	according	to	a	uniform	national	standard.	Nothing	in	the	Constitution	prevents	states	
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Bremen	 involved	a	 federal	admiralty	case	–	a	contract	between	a	German	 towing	company	and	a	

Houston-based	drilling	company	for	the	towage	of	a	drilling	rig	from	the	Gulf	of	Mexico	to	the	Adriatic	Sea	–	

not	a	diversity	case	 requiring	 the	application	of	 state	 law.116	 In	admiralty,	 federal	courts	properly	develop	

uniform	federal	common	law	because	maritime	 law	is	constitutionally	committed	to	 federal	courts	under	

Article	 III	and	requires	national	uniformity	to	govern	commerce	across	 international	waters	and	between	

ports.117	Those	concerns	do	not	apply	to	state	law	distribution	agreements	litigated	in	diversity	jurisdiction.	

Extending	Bremen’s	admiralty-based	framework	to	override	substantive	state	law	in	a	diversity	case	inverts	

Erie’s	logic:	it	treats	federal	common	law	as	a	source	of	authority	to	displace	state	law	in	precisely	the	context	

where	Erie	holds	it	may	not.	

Nor	does	Bremen	support	the	proposition	–	implicit	in	the	federal	courts’	reasoning	–	that	state	public	

policy	is	entitled	to	less	respect	than	federal	public	policy	when	evaluating	the	enforceability	of	forum	selection	

clauses.	The	Meta	Med	court,	for	example,	noted	that	cases	refusing	to	enforce	forum	selection	clauses	based	

on	 public	 policy	 typically	 involve	 federal	 statutes,	 such	 as	 antitrust	 laws,	 rather	 than	 state	 commercial	

regulations.118	But	this	distinction	finds	no	support	in	Erie	or	Bremen.	Erie’s	basic	premise	is	that	federal	courts	

sitting	in	diversity	must	apply	state	law,	including	state	public	policies.	If	state	public	policy	carries	less	weight	

than	federal	public	policy,	then	federal	courts	are	effectively	creating	a	hierarchy	in	which	federal	judge-made	

rules	trump	state	legislative	determinations	–	exactly	what	Erie	forbids.	

Bremen	itself	did	not	create	such	a	hierarchy.	The	Supreme	Court	stated	that	forum	selection	clauses	

should	not	be	enforced	when	doing	so	would	“contravene	a	strong	public	policy	of	the	forum	in	which	suit	is	

	
	

	

from	declaring	certain	forum	selection	clauses	void	as	contrary	to	public	policy.	Cf.	Atherton	v.	FDIC,	519	U.S.	213,	226	(1997)	(declining	to	
create	federal	common	law	where	no	“significant	conflict”	between	a	federal	interest	and	state	law	had	been	demonstrated).	
116	M/S	Bremen,	407	U.S.	at	2-8	(involving	a	freely	negotiated	contract	between	a	German	towing	company	and	a	Houston-based	drilling	
company	for	towage	of	a	drilling	rig	across	the	Atlantic,	litigated	under	the	Court’s	admiralty	jurisdiction).	Bremen’s	factual	context	–	a	
contract	 between	 sophisticated	 international	 commercial	 parties	 in	 an	 admiralty	 setting	 –	 bears	 little	 resemblance	 to	 the	 adhesive	
distribution	agreements	at	issue	in	Act	75	cases.	
117	See	Romero	v.	Int’l	Terminal	Operating	Co.,	358	U.S.	354,	373	(1959)	(recognizing	that	“the	corpus	of	admiralty	law	is	federal	in	the	sense	
that	it	derives	from	the	implications	of	Article	III	evolved	by	the	courts”	and	that	“state	law	must	yield	to	the	needs	of	a	uniform	federal	
maritime	law”).	The	constitutional	commitment	of	maritime	law	to	federal	courts	is	textually	grounded	in	Article	III,	§	2.	No	comparable	
textual	commitment	exists	for	the	enforceability	of	forum	selection	clauses	in	state	law	contracts.	
118	See	Meta	Med,	2024	WL	1763610,	at	*9-10	(analyzing	Article	3B’s	public	policy	under	Bremen’s	third	factor	and	concluding	that	it	does	
not	constitute	a	sufficiently	strong	public	policy	to	defeat	enforcement);	id.	at	*10	(citing	cases	in	which	courts	refused	to	enforce	forum	
selection	clauses	based	on	federal	statutory	policies	while	distinguishing	state	statutory	policies	as	carrying	less	weight).	
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brought,	whether	declared	by	statute	or	by	judicial	decision.”119	The	phrase	“forum	in	which	suit	is	brought”	

naturally	encompasses	the	state	forum	and	its	public	policies	when	a	suit	is	brought	in	a	federal	court	sitting	

in	 diversity	 jurisdiction.	 Reading	 Bremen’s	 third	 factor	 to	 exclude	 state	 public	 policy	 would	 render	 it	

meaningless	in	diversity	cases,	where	the	applicable	substantive	law	–	and	thus	the	relevant	public	policy	–	is	

by	definition	state	law.	

The	cases	federal	courts	cite	for	the	contrary	proposition	do	not	support	it.	In	Mitsubishi	Motors	Corp.	

v.	Soler	Chrysler-Plymouth,	Inc.	–	itself	a	case	arising	from	a	distribution	agreement	with	a	Puerto	Rico	dealer	

–	the	Supreme	Court	enforced	an	arbitration	clause	requiring	arbitration	of	federal	antitrust	claims,	but	the	

Court	was	careful	to	note	that	it	would	not	enforce	a	clause	that	operated	“in	tandem	as	a	prospective	waiver	of	

a	party’s	right	to	pursue	statutory	remedies	for	antitrust	violations.”120	The	Court	subsequently	reaffirmed	this	

principle	 –	 even	 as	 it	 narrowed	 the	doctrine’s	 practical	 scope	–	 in	American	Express	Co.	 v.	 Italian	Colors	

Restaurant.121	

The	same	concern	applies	 to	Act	75	cases.	 If	enforcing	a	 forum	selection	clause	would	effectively	

deprive	dealers	of	Act	75’s	non-waivable	protections	–	either	because	of	prohibitive	costs	or	because	the	chosen	

forum	would	not	properly	apply	Act	75	–	then	Bremen’s	third	factor	should	preclude	enforcement.	Nothing	in	

Mitsubishi	or	 Italian	Colors	suggests	 that	 this	 analysis	 is	 limited	 to	 federal	 statutory	 rights;	 the	 “effective	

vindication”	concern	is	equally	urgent	when	the	rights	at	stake	are	state	statutory	rights	that	the	state	legislature	

has	declared	non-waivable.	

	
	
	
	

	
119	M/S	Bremen,	407	U.S.	at	15.	The	phrase	“whether	declared	by	statute	or	by	judicial	decision”	confirms	that	the	public	policy	inquiry	
encompasses	legislative	enactments	–	which	is	precisely	what	Article	3B	represents.	
120	Mitsubishi	Motors	Corp.,	473	U.S.	at	637	n.19	(noting	that	“in	the	event	the	choice-of-forum	and	choice-of-law	clauses	operated	in	
tandem	as	a	prospective	waiver	of	a	party’s	right	to	pursue	statutory	remedies	for	antitrust	violations,	we	would	have	little	hesitation	in	
condemning	the	agreement	as	against	public	policy”).	Notably,	Mitsubishi	itself	involved	a	Puerto	Rico	dealer	–	Soler	Chrysler-Plymouth,	
Inc.	–	and	a	distribution	agreement,	making	the	Supreme	Court’s	recognition	of	the	“prospective	waiver”	concern	directly	relevant	to	the	
Act	75	context.	
121	American	Express	Co.	v.	Italian	Colors	Restaurant,	570	U.S.	228,	235-36	(2013)	(acknowledging	the	“effective	vindication”	exception	as	
originating	in	Mitsubishi’s	“prospective	waiver”	dictum,	while	narrowing	its	practical	application	in	the	arbitration	context).	Although	
Italian	Colors	limited	the	circumstances	in	which	cost	alone	defeats	an	arbitration	clause,	the	underlying	principle	–	that	contractual	
provisions	should	not	be	enforced	when	they	operate	as	a	prospective	waiver	of	statutory	rights	–	remains	good	law	and	applies	with	full	
force	to	forum	selection	clauses	in	Act	75	cases,	where	the	waiver	of	rights	is	not	merely	a	matter	of	litigation	expense	but	of	legislative	
prohibition.	
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C. THE	DIVERGENCE	CREATES	THE	FORUM	SHOPPING	ERIE	CONDEMNED	

The	 practical	 effect	 of	 the	 federal-commonwealth	 court	 divergence	 confirms	 what	 the	 doctrinal	

analysis	 establishes.	 The	 current	 regime	 creates	 precisely	 the	 forum	 shopping	 that	 Erie	 condemned	 as	

intolerable.	As	 the	Court	 explained,	 allowing	different	 law	 to	 apply	 in	 federal	 and	 state	 courts	 “rendered	

impossible	equal	protection	of	the	law”	and	made	rights	“vary	according	to	whether	enforcement	was	sought	

in	the	state	or	in	the	federal	court.”122	This	is	exactly	what	occurs	in	Puerto	Rico.	

A	dealer	filing	an	Act	75	action	in	commonwealth	court	can	expect	the	forum	selection	clause	to	be	

invalidated	 under	 Caribe	 RX	 Services,	 proceed	 to	 litigate	 the	 merits	 in	 Puerto	 Rico,	 obtain	 preliminary	

injunctive	relief	if	appropriate,	and	ultimately	vindicate	Act	75	rights	before	judges	familiar	with	the	statute.	

The	same	dealer	whose	case	is	removed	to	federal	court	will	be	sent	to	Massachusetts,	California,	or	wherever	

the	manufacturer	prefers	to	litigate,	must	bear	the	substantially	higher	costs	of	distant	litigation,	faces	courts	

potentially	unfamiliar	with	Act	75,	and	may	ultimately	abandon	the	claim	if	litigation	costs	exceed	potential	

recovery.	The	dealer’s	substantive	rights	under	Puerto	Rico	law	have	not	changed;	only	the	courthouse	has.	

This	arbitrary	difference	creates	obvious	incentives	for	strategic	behavior.	Manufacturers	remove	every	

possible	case	to	federal	court	or	file	preemptive	declaratory	judgment	actions	in	federal	court.	Dealers	race	to	

file	in	commonwealth	court	and	oppose	removal.	Neither	party’s	forum	choice	is	driven	by	convenience	or	

other	legitimate	considerations.	Instead,	both	parties	focus	single-mindedly	on	securing	the	forum	that	will	

produce	the	outcome	they	want	on	the	forum	selection	clause	issue.	

	
As	Professor	Coyle	has	observed,	the	divergence	creates	an	Erie	problem	because	parties	can	obtain	

“conflicting	results	 in	state	and	federal	court	on	the	same	issue	in	the	same	jurisdiction.”123	The	resources	

devoted	 to	 this	 jurisdictional	warfare,	which	add	nothing	 to	 the	 resolution	of	 the	underlying	commercial	

dispute,	are	a	direct	consequence	of	the	federal	courts’	refusal	to	apply	Puerto	Rico’s	substantive	law.	

	
	

	
122	Erie,	304	U.S.	at	74-75.	
123	Coyle,	supra	note	78	(observing	that	the	divergence	between	federal	and	commonwealth	courts	on	forum	selection	clause	enforceability	
in	Act	75	cases	creates	an	Erie	problem	because	parties	can	obtain	“conflicting	results	in	state	and	federal	court	on	the	same	issue	in	the	
same	jurisdiction”).	
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In	sum,	the	enforcement	of	forum	selection	clauses	in	Act	75	cases	by	federal	courts	in	Puerto	Rico	

constitutes	 a	 clear	 Erie	 violation.	 Article	 3B	 is	 a	 substantive	 state	 law	 that	 declares	 certain	 contractual	

provisions	 void	 as	 contrary	 to	 public	 policy.	 Whether	 such	 provisions	 are	 enforceable	 is	 outcome-	

determinative.	No	federal	statute	or	Federal	Rule	of	Civil	Procedure	requires	enforcement	of	forum	selection	

clauses	in	diversity	cases.	The	federal	common	law	developed	in	Bremen	does	not	displace	state	substantive	

law	under	Erie.	And	the	divergence	between	federal	and	commonwealth	courts	creates	precisely	the	forum	

shopping	and	inequitable	administration	of	 justice	that	Erie	condemned.	What	remains	is	to	consider	the	

paths	through	which	this	problem	might	be	resolved.	

V. CRITICAL	ANALYSIS	AND	PATHS	FORWARD	

Having	established	in	Part	IV	that	Article	3B	is	substantive	state	law	that	Erie	requires	federal	courts	

to	apply	in	diversity	cases,	this	Part	turns	to	the	practical	implications	of	that	conclusion.	Section	A	examines	

why	neither	the	Supreme	Court’s	post-Bremen	forum	selection	clause	jurisprudence	nor	the	policy	arguments	

federal	 courts	have	 invoked	 in	 support	of	 enforcement	 can	 justify	 the	 current	 federal	practice.	 Section	B	

identifies	the	institutional	actors	best	positioned	to	resolve	the	federal-commonwealth	court	divergence	–	the	

Puerto	Rico	Supreme	Court,	the	First	Circuit,	and	the	Puerto	Rico	legislature	–	and	evaluates	the	mechanisms	

available	to	each.	Section	C	develops	an	independent	analytical	framework	drawn	from	the	Supreme	Court’s	

arbitration	jurisprudence	–	the	“effective	vindication”	doctrine	–	that	provides	an	additional	basis	for	refusing	

to	enforce	forum	selection	clauses	in	Act	75	cases,	even	for	courts	that	remain	unpersuaded	by	the	Erie	analysis	

alone.	Together,	 these	 three	 lines	of	analysis	 reinforce	a	single	conclusion:	 the	current	 federal	practice	of	

enforcing	forum	selection	clauses	in	Act	75	cases	is	doctrinally	indefensible,	practically	harmful,	and	ripe	for	

correction.	

A. THE	INDEFENSIBILITY	OF	THE	CURRENT	FEDERAL	PRACTICE	

The	preceding	analysis	has	demonstrated	that	federal	courts’	enforcement	of	forum	selection	clauses	

in	Act	75	cases	cannot	be	reconciled	with	Erie’s	mandate	to	apply	state	substantive	law	in	diversity	cases.	Article	

3B	 is	 substantive	 state	 law.	 It	 declares	 certain	 contractual	 provisions	 void.	 Its	 application	 is	 outcome-	

determinative.	No	federal	statute	or	Federal	Rule	of	Civil	Procedure	requires	enforcement	of	forum	selection	



BUSINESS	LAW	JOURNAL	 VOL.	XVII	 	 	 160	

clauses.124	And	Bremen’s	federal	common	law	rules	were	developed	in	admiralty,	not	diversity,	and	cannot	

displace	state	substantive	law	under	Erie.125	The	reasoning	that	has	sustained	the	federal	practice	for	three	

decades	does	not	withstand	scrutiny	under	these	principles.	

The	Supreme	Court’s	subsequent	forum	selection	clause	decisions	have	not	resolved	the	tension	this	

article	identifies.	In	Stewart	Organization,	the	Court	held	that	28	U.S.C.	§	1404(a)	–	the	federal	transfer	statute	

–	governs	motions	to	transfer	cases	to	the	venue	specified	in	a	forum	selection	clause.126	But	§	1404(a)	addresses	

only	transfer	between	federal	courts;	it	does	not	govern	motions	to	dismiss	in	favor	of	a	non-federal	forum,	nor	

does	it	address	whether	the	clause	is	valid	as	a	matter	of	state	contract	law.127	Justice	Scalia	recognized	this	gap	

in	dissent,	arguing	that	because	no	federal	statute	or	Rule	of	Procedure	governs	the	validity	of	a	forum	selection	

clause,	the	Rules	of	Decision	Act	mandates	use	of	state	law	–	precisely	the	position	this	article	advances.128	

More	recently,	in	Atlantic	Marine	Construction	Co.,	the	Court	reaffirmed	that	§	1404(a)	provides	the	

procedural	mechanism	for	enforcing	forum	selection	clauses	designating	another	federal	forum,	while	forum	

non	conveniens	governs	clauses	pointing	to	non-federal	forums.129	Yet	even	Atlantic	Marine	did	not	address	

	
	
124	See	Part	IV.A,	supra	(analyzing	Article	3B	under	the	Guaranty	Trust	outcome-determinative	test	and	concluding	that	the	provision	is	
substantive	state	 law	whose	application	produces	materially	different	 litigation	outcomes	 in	 federal	and	commonwealth	courts).	No	
provision	of	the	Federal	Rules	of	Civil	Procedure	speaks	to	the	enforceability	of	contractual	forum	selection	clauses.	Cf.	Hanna,	380	U.S.	
at	470	(holding	that	where	a	Federal	Rule	of	Civil	Procedure	is	“on	point,”	the	Rule	governs	and	the	Erie	analysis	is	displaced	by	the	inquiry	
into	whether	the	Rule	was	validly	adopted	under	the	Rules	Enabling	Act).	
125	See	Part	IV.B,	supra	(demonstrating	that	Bremen’s	federal	common	law	rules,	developed	under	the	Court’s	admiralty	jurisdiction,	have	
no	preemptive	 force	over	state	substantive	 law	 in	diversity	cases);	M/S	Bremen,	407	U.S.	at	2-8	(arising	under	 the	Court’s	admiralty	
jurisdiction	and	involving	a	towage	contract	between	international	commercial	parties	for	transport	of	a	drilling	rig	across	the	Atlantic).	
Even	when	the	Court	subsequently	extended	Bremen’s	framework	to	non-negotiated	forum	selection	clauses	in	form	contracts,	it	did	so	
in	another	admiralty	case.	See	Carnival	Cruise	Lines,	Inc.	v.	Shute,	499	U.S.	585,	593-97	(1991)	(upholding	a	forum	selection	clause	in	a	
passenger	cruise	ship	ticket	under	Bremen’s	reasonableness	analysis).	The	Court’s	forum	selection	clause	jurisprudence	thus	remains	
rooted	entirely	in	admiralty	–	a	context	in	which	federal	common	law	governs	of	its	own	force	–	and	has	never	held	that	Bremen’s	framework	
displaces	state	substantive	law	in	diversity	cases.	
126	Stewart	Org.,	Inc.	v.	Ricoh	Corp.,	487	U.S.	22,	28-29	(1988)	(holding	that	because	“federal	law,	specifically	28	U.S.C.	§	1404(a),	governs	
the	District	Court’s	decision	whether	to	give	effect	to	the	parties’	forum-selection	clause,”	the	federal	court	need	not	apply	Alabama	law	
disfavoring	enforcement	of	such	clauses).	
127	Id.	at	28.	Section	1404(a)	provides:	“For	the	convenience	of	parties	and	witnesses,	in	the	interest	of	justice,	a	district	court	may	transfer	
any	civil	action	to	any	other	district	or	division	where	it	might	have	been	brought	or	to	any	district	or	division	to	which	all	parties	have	
consented.”	28	U.S.C.	§	1404(a).	By	its	terms,	the	statute	governs	transfer	between	federal	district	courts;	it	does	not	address	the	antecedent	
question	of	whether	a	forum	selection	clause	is	valid	as	a	matter	of	state	contract	law,	nor	does	it	authorize	dismissal	of	a	case	in	favor	of	a	
non-federal	forum.	
128	Id.	at	40	(Scalia,	J.,	dissenting)	(“Since	no	federal	statute	or	Rule	of	Procedure	governs	the	validity	of	a	forum-selection	clause,	the	
remaining	issue	is	whether	federal	courts	may	fashion	a	judge-made	rule	to	govern	the	question.	If	they	may	not,	the	Rules	of	Decision	
Act,	28	U.S.C.	§	1652,	mandates	use	of	state	law.”).	Justice	Scalia	further	warned	that	the	majority’s	approach	would	create	“significant	
encouragement	to	forum	shopping,”	because	“[i]n	a	State	with	law	unfavorable	to	validity,	plaintiffs	who	seek	to	avoid	the	effect	of	a	clause	
will	be	encouraged	to	sue	in	state	court,	and	non-resident	defendants	will	be	encouraged	to	shop	for	more	favorable	law	by	removing	to	
federal	court.”	Id.	This	is	precisely	the	dynamic	that	exists	today	in	Puerto	Rico	under	Act	75.	
129	Atl.	Marine	Constr.	Co.	v.	United	States	Dist.	Court,	571	U.S.	49,	59-60	(2013)	(holding	that	§	1404(a)	provides	the	proper	procedural	
mechanism	for	enforcing	forum	selection	clauses	designating	another	federal	forum,	and	that	forum	non	conveniens	applies	when	the	
clause	designates	a	non-federal	forum).	
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the	antecedent	question	at	issue	here:	whether	a	state	statute	declaring	forum	selection	clauses	void	must	be	

given	effect	as	substantive	state	law	under	Erie.130	The	Court’s	forum	selection	clause	jurisprudence	has	thus	

developed	almost	entirely	in	contexts	–	admiralty,	transfer	between	federal	courts	–	that	do	not	implicate	the	

Erie	problem	this	article	identifies.	

Federal	courts	sometimes	express	frustration	with	state	statutes	that	restrict	forum	selection	clauses,	

characterizing	them	as	parochial	and	contrary	to	sound	commercial	policy.131	But	policy	disagreements	do	not	

authorize	 federal	courts	sitting	 in	diversity	to	disregard	state	substantive	 law.	As	 the	Supreme	Court	has	

emphasized	since	Erie,	a	federal	court	exercising	diversity	jurisdiction	is	“in	effect,	only	another	court	of	the	

State.”132	If	federal	courts	believe	Article	3B	represents	bad	policy,	the	appropriate	remedy	is	to	encourage	the	

Puerto	Rico	legislature	to	amend	it	–	not	to	refuse	to	apply	it.	The	twin	aims	of	Erie	–	discouraging	forum	

shopping	and	avoidance	of	inequitable	administration	of	the	laws	–	exist	precisely	to	prevent	federal	courts	

from	substituting	their	own	policy	views	for	those	of	the	state	legislatures	whose	law	they	are	bound	to	apply.133	

Moreover,	 federal	 courts	 should	 hesitate	 before	 concluding	 that	 Puerto	 Rico’s	 legislature	 acted	

unreasonably	 in	 prohibiting	 forum	 selection	 clauses	 in	 dealer	 distribution	 agreements.	 The	 legislature’s	

concerns,	expressed	in	the	Statement	of	Purpose	accompanying	the	1978	amendment	that	added	Article	3B,	

were	well-founded.134	Forum	selection	clauses	in	distribution	agreements	are	not	the	product	of	arm’s-length	

	
	
	
	
	
130	The	Atlantic	Marine	Court’s	analysis	presupposes	a	valid	forum	selection	clause	throughout,	noting	that	“there	was	no	dispute”	that	the	
clause	at	issue	was	valid.	Id.	at	62.	The	opinion’s	framework	–	adjusting	the	§	1404(a)	calculus	to	give	a	forum	selection	clause	“controlling	
weight	in	all	but	the	most	exceptional	cases,”	id.	at	63	–	presupposes	that	the	clause	is	valid	under	applicable	law.	When	state	law	declares	
certain	forum	selection	clauses	void	–	as	Article	3B	does	–	the	question	of	validity	precedes	and	is	analytically	distinct	from	the	question	
of	the	procedural	mechanism	by	which	a	valid	clause	should	be	enforced.	
131	See,	e.g.,	Meta	Med,	2024	WL	1763610,	at	*9	-10	(analyzing	Article	3B’s	public	policy	under	Bremen’s	third	factor,	citing	cases	in	which	
courts	refused	to	enforce	forum	selection	clauses	based	on	policies	rooted	in	federal	statutes	such	as	antitrust	laws,	and	concluding	that	
Article	3B’s	prohibition	does	not	rise	to	the	same	level);	Caribbean	Rest.,	23	F.	Supp.	3d	at	78	(applying	Bremen	without	engaging	with	
Article	3B’s	substantive	prohibition).	
132	Guaranty	Trust,	326	U.S.	at	108.	
133Hanna,	380	U.S.	at	468	(identifying	“discouragement	of	forum-shopping	and	avoidance	of	inequitable	administration	of	the	laws”	as	the	
“twin	aims	of	the	Erie	rule”).	The	current	divergence	between	federal	and	commonwealth	courts	on	forum	selection	clause	enforceability	
in	Act	75	cases	is	a	textbook	illustration	of	the	forum	shopping	problem	Erie	was	designed	to	prevent.	See	Coyle,	supra	note	10	(observing	
that	forum	selection	clauses	in	distribution	agreements	“are	enforceable	in	federal	court	but	unenforceable	in	commonwealth	court”	and	
that	“[t]he	opportunities	for	forum	shopping	–	and	the	resultant	Erie	problems	–	are	obvious”).	
134	See	10	L.P.R.A.	§	278	(Statement	of	Purpose)	(finding	that	manufacturers	were	using	“abusive	contractual	clauses”	to	circumvent	Act	
75’s	protections	and	that	legislative	action	was	necessary	to	prevent	such	evasion);	Casellas-Sánchez	&	Loubriel	Carrión,	supra	note	26,	at	
608	n.32	(discussing	the	Statement	of	Purpose	for	the	1978	amendment	to	Act	75	and	the	legislature’s	specific	concern	with	forum	selection	
and	choice-of-law	clauses).	
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negotiation	 between	 sophisticated	 commercial	 parties	 of	 equal	 bargaining	 power	 –	 the	 paradigm	 that	

animated	the	Court’s	analysis	in	Bremen.135	

In	the	Act	75	context,	such	clauses	are	typically	imposed	by	manufacturers	on	local	dealers	as	non-	

negotiable	conditions	of	doing	business.	Their	enforcement	can	impose	prohibitive	litigation	costs	on	local	

dealers,	require	them	to	litigate	in	unfamiliar	forums	under	foreign	law,	and	effectively	nullify	the	statutory	

protections	that	the	legislature	determined	were	necessary	to	address	the	structural	inequality	inherent	in	

distribution	relationships.136	The	legislature	was	not	simply	protecting	local	economic	interests;	it	was	ensuring	

that	a	statutory	scheme	designed	to	prevent	abuses	of	unequal	bargaining	power	could	not	be	circumvented	

through	the	very	mechanism	–	superior	bargaining	power	–	that	the	statute	was	enacted	to	address.137	These	

are	legitimate	policy	considerations	that	fall	squarely	within	the	domain	of	state	substantive	law,	and	federal	

courts	sitting	in	diversity	have	no	authority	to	override	them.	

B. PATHS	TOWARD	RESOLUTION	

The	analysis	developed	in	Parts	IV	and	V.A	demonstrates	that	the	current	federal	practice	is	doctrinally	

wrong,	but	identifying	the	error	does	not	by	itself	resolve	it.	Federal	district	courts	in	Puerto	Rico	have	applied	

Bremen	to	forum	selection	clauses	in	Act	75	cases	for	more	than	three	decades,	and	the	absence	of	controlling	

authority	to	the	contrary,	whether	from	the	First	Circuit	or	the	Puerto	Rico	Supreme	Court,	has	permitted	the	

practice	to	persist	largely	unchallenged.	Breaking	this	cycle	will	require	affirmative	action	by	one	or	more	

institutional	actors,	each	with	distinct	authority	and	incentives	to	contribute	to	a	resolution.	Several	paths	

forward	merit	consideration,	and	the	most	effective	resolution	would	likely	require	action	from	more	than	one	

of	them.	

	

	
135	M/S	Bremen,	407	U.S.	at	 12	 (emphasizing	 that	 the	clause	at	 issue	was	 “freely	negotiated”	between	“experienced	and	sophisticated	
businessmen”	in	an	international	commercial	transaction).	The	distribution	agreements	at	issue	in	Act	75	cases	bear	little	resemblance	to	
the	freely	negotiated	contract	between	international	commercial	parties	in	Bremen.	
136	See	R.W.	Int’l	Corp.	v.	Welch	Foods,	Inc.,	88	F.3d	49,	51	(1st	Cir.	1996)	(“The	Puerto	Rico	Legislature	enacted	Law	75	believing	that	
traditional	contract-law	principles	had	not	afforded	local	dealers	adequate	protection	from	arbitrary	dealer-contract	terminations	by	
larger,	 primarily	mainland-based	principals	which	normally	 enjoy	 a	 superior	bargaining	position.”);	 10	L.P.R.A.	 §	 278	 (Statement	of	
Purpose)	(finding	that	manufacturers	were	using	abusive	contractual	practices	to	circumvent	Act	75’s	protections	and	that	legislative	
action	was	necessary	to	prevent	such	evasion);	Casellas-Sánchez	&	Loubriel	Carrión,	supra	note	26,	at	608	n.32	(discussing	the	legislature’s	
specific	concern	with	the	use	of	forum	selection	and	choice-of-law	clauses	to	undermine	Act	75’s	protections).	
137	See	Caribe	RX	Servs.,	2014	WL	2527399,	at	*4	(author’s	translation	from	Spanish	original)	(reasoning	that	enforcing	forum	selection	
clauses	in	Act	75	distribution	agreements	would	allow	manufacturers	to	use	their	superior	bargaining	power	to	circumvent	the	statute’s	
protections).	
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The	 Puerto	 Rico	 Supreme	 Court	 bears	 a	 significant	 share	 of	 the	 responsibility	 for	 the	 current	

uncertainty.	To	date,	the	only	published	decision	squarely	holding	that	Article	3B	prohibits	forum	selection	

clauses	in	Act	75	cases	is	Caribe	RX	Services,	an	opinion	of	the	Puerto	Rico	Court	of	Appeals.138	While	the	

reasoning	for	that	decision	is	thorough	and	well-grounded	in	the	legislative	history	and	the	“de	orden	público”	

regime,	it	lacks	the	precedential	force	of	a	Supreme	Court	decision.	

A	definitive	ruling	from	the	Puerto	Rico	Supreme	Court	–	one	that	squarely	holds	that	Article	3B	

renders	 forum	 selection	 clauses	 in	Act	 75	 agreements	 void	 as	 contrary	 to	 public	 policy	 and	 explains	 the	

substantive	policies	supporting	that	conclusion	–	would	make	it	considerably	more	difficult	for	federal	courts	

to	disregard	Article	3B.	Under	Erie,	federal	courts	sitting	in	diversity	are	bound	by	the	decisions	of	the	state’s	

highest	court	on	issues	of	state	law.139	Notably,	the	First	Circuit	itself	has	acknowledged	the	unresolved	nature	

of	 the	Erie	question	 in	 this	area,	observing	 that	 it	 “need	not	 reach	 the	unsettled	 issue	of	whether	 ‘forum	

selection	clauses	are	to	be	treated	as	substantive	or	procedural	for	Erie	purposes.’”140	A	clear,	published	opinion	

from	 the	Puerto	Rico	Supreme	Court	would	 force	 federal	 courts	 to	 confront	 that	 issue	 squarely.	A	 clear,	

published	opinion	 from	the	Puerto	Rico	Supreme	Court	would	 force	 federal	courts	 to	confront	 that	 issue	

squarely.	

The	 First	 Circuit,	 for	 its	 part,	 could	 address	 the	 issue	 by	 issuing	 a	 published	 opinion	 examining	

whether	Article	3B’s	prohibition	on	forum	selection	clauses	constitutes	substantive	state	law	that	must	be	

applied	in	diversity	cases	under	Erie.	To	date,	no	First	Circuit	decision	has	squarely	confronted	this	question.141	

If	the	First	Circuit	were	to	hold,	as	the	analysis	in	this	article	suggests	it	should,	that	Article	3B	is	substantive	

state	law	governing	the	enforceability	of	contractual	provisions	in	Act	75	agreements,	district	courts	in	Puerto	

	

	
138	Id.	at	*1-6.	
139	Erie,	304	U.S.	at	78	(“Except	in	matters	governed	by	the	Federal	Constitution	or	by	acts	of	Congress,	the	law	to	be	applied	in	any	case	is	
the	law	of	the	state.”);	accord	Gasperini	v.	Ctr.	for	Humanities,	Inc.,	518	U.S.	415,	427	(1996)	(“federal	courts	sitting	in	diversity	apply	state	
substantive	law	and	federal	procedural	law.”).	
140	Rivera	v.	Centro	Médico	de	Turabo,	Inc.,	575	F.3d	10,	15	(1st	Cir.	2009).	The	court’s	decision	to	sidestep	the	Erie	question	–	while	applying	
Bremen’s	federal	common	law	rule	to	enforce	the	clause	–	illustrates	the	analytical	gap	this	article	identifies:	federal	courts	in	Puerto	Rico	
have	consistently	applied	Bremen	without	confronting	whether	Erie	permits	them	to	do	so.	
141	See	Coyle,	supra	note	78	(observing	that	the	divergence	between	federal	and	commonwealth	courts	means	that	forum	selection	clauses	
in	distribution	agreements	“are	enforceable	in	federal	court	but	unenforceable	in	commonwealth	court”	and	that	“[t]he	opportunities	for	
forum	shopping	–	and	the	resultant	Erie	problems	–	are	obvious”).	The	First	Circuit’s	own	acknowledgment	in	Rivera	that	the	substantive-	
procedural	classification	of	 forum	selection	clauses	under	Erie	remains	“unsettled”	further	confirms	that	no	controlling	appellate	authority	
has	resolved	the	question.	Rivera,	575	F.3d	at	15.	
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Rico	would	be	bound	by	that	ruling.	The	result	would	be	the	immediate	elimination	of	the	forum	shopping	

problem,	because	federal	and	commonwealth	courts	would	be	required	to	apply	the	same	substantive	standard.	

Alternatively,	the	First	Circuit	could	certify	the	question	to	the	Puerto	Rico	Supreme	Court,	allowing	

the	commonwealth’s	highest	tribunal	to	provide	the	authoritative	construction	of	Article	3B	that	federal	courts	

need.142	 Certification	 would	 be	 particularly	 well-suited	 to	 this	 context,	 where	 the	 question	 turns	 on	 the	

interpretation	and	public	policy	significance	of	a	Puerto	Rico	statute	within	Puerto	Rico’s	civil	law	tradition	–	

a	domain	in	which	the	Puerto	Rico	Supreme	Court	has	unique	interpretive	authority.	

The	Puerto	Rico	legislature	could	also	strengthen	Article	3B	by	amending	it	to	clarify	its	scope	and	

purpose.	The	current	text	of	Article	3B	prohibits	contractual	provisions	“that	obligates	a	distributor	to	adjust,	

arbitrate	or	litigate	any	controversy	that	comes	up	regarding	his	dealer	contract	outside	of	Puerto	Rico.”143	While	

this	 language	 is	 broad,	 federal	 courts	 have	 found	ways	 to	 circumvent	 it	 –	 by	 characterizing	Bremen	as	 a	

procedural	framework	that	merely	determines	where	litigation	will	occur	rather	than	whether	a	substantive	

right	exists,	and	by	concluding	that	Article	3B’s	public	policy	is	insufficiently	strong	to	overcome	Bremen’s	

presumption	of	enforceability.144	

Targeted	 amendments	 could	 close	 these	 gaps.	The	 legislature	 could,	 for	 example,	 add	 a	 findings	

section	 articulating	 the	 specific	 public	 policies	 supporting	 the	 prohibition	 –	 including	 the	 legislature’s	

determination	 that	 forum	 selection	 clauses	 in	 distribution	 agreements	 are	 typically	 products	 of	 unequal	

bargaining	power	and	operate	as	de	facto	waivers	of	statutory	rights.145	The	legislature	could	further	provide	

that	any	provision	requiring	a	dealer	to	litigate	Act	75	claims	outside	Puerto	Rico	shall	be	deemed	void	ab	initio	

	
	
	

	
142	Puerto	Rico	has	established	procedures	for	the	certification	of	questions	of	commonwealth	law	from	federal	courts.	See	4	L.P.R.A.	§	
24s(g);	see	also	Lehman	Bros.	v.	Schein,	416	U.S.	386,	391	(1974)	(praising	certification	as	a	procedure	that	“in	the	long	run	save[s]	time,	
energy,	and	resources	and	helps	build	a	cooperative	judicial	federalism”).	Certification	would	be	particularly	appropriate	here,	where	the	
question	involves	the	interpretation	and	public	policy	significance	of	a	Puerto	Rico	statute	within	Puerto	Rico’s	civil	law	system	–	a	domain	
in	which	the	Puerto	Rico	Supreme	Court	has	unique	interpretive	authority.	
143	10	L.P.R.A.	§	278b-2.	
144	See	Meta	Med,	2024	WL	1763610,	at	*11-12	(recognizing	Law	75's	public	policy	prohibition	but	concluding	under	the	Bremen	framework	
that	it	does	not	automatically	render	the	forum-selection	clause).	).	
145	Cf.	10	L.P.R.A.	§	278	(Statement	of	Purpose)	(expressing	the	legislature’s	concern	with	abusive	contractual	practices	by	manufacturers,	
though	without	the	specificity	that	a	targeted	amendment	could	provide).	An	express	findings	section	would	give	federal	courts	the	clear	
legislative	signal	that	Article	3B	is	not	an	incidental	procedural	preference,	but	a	substantive	determination	rooted	in	the	legislature’s	
assessment	of	the	economic	realities	of	distribution	relationships	in	Puerto	Rico.	
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and	unenforceable	in	any	court,	and	that	this	prohibition	reflects	a	substantive	rule	of	Puerto	Rico	law	that	no	

court	may	decline	to	apply	based	on	federal	common	law	principles	developed	outside	the	diversity	context.146	

C. THE	EFFECTIVE	VINDICATION	FRAMEWORK	

Even	without	 the	 statutory	 and	 structural	 arguments	developed	 in	Parts	 IV	 and	V.A,	 there	 is	 an	

independent	analytical	 framework	 that	 should	give	 federal	courts	pause	before	enforcing	 forum	selection	

clauses	 in	Act	75	 cases:	 the	 “effective	vindication”	doctrine	derived	 from	 the	Supreme	Court’s	 arbitration	

jurisprudence.	 This	 doctrine	 holds	 that	 contractual	 provisions	 –	 including	 forum	 provisions	 –	 are	

unenforceable	when	 they	operate	as	 a	prospective	waiver	of	 a	party’s	 right	 to	pursue	 statutory	 remedies.	

Although	the	doctrine	developed	in	the	arbitration	context,	its	underlying	logic	applies	with	equal	force	to	

forum	selection	clauses	that,	whether	alone	or	in	combination	with	choice-of-law	clauses,	effectively	prevent	

an	Act	75	dealer	from	vindicating	the	statutory	rights	the	Puerto	Rico	legislature	created	to	protect	it.	

In	Mitsubishi	Motors	Corp.	v.	Soler	Chrysler-Plymouth,	Inc.,	a	case	involving	a	Puerto	Rico	distribution	

agreement,	 the	 Supreme	 Court	 held	 that	 arbitration	 clauses	 in	 international	 commercial	 contracts	 are	

enforceable	even	when	they	require	the	arbitration	of	statutory	claims.147	But	the	Court	included	a	critical	

caveat:	if	choice-of-forum	and	choice-of-law	clauses	were	to	“operate	in	tandem	as	a	prospective	waiver	of	a	

party’s	 right	 to	 pursue	 statutory	 remedies,”	 the	 Court	 would	 “have	 little	 hesitation	 in	 condemning	 the	

agreement	as	against	public	policy.”148	 This	“prospective	waiver”	principle	establishes	a	substantive	limit	on	

the	enforceability	of	contractual	forum	provisions	–	a	limit	grounded	not	in	procedural	convenience	but	in	the	

protection	of	statutory	rights.	

The	 Court	 revisited	 this	 principle	 in	American	 Express	Co.	 v.	 Italian	Colors	 Restaurant,	 where	 it	

acknowledged	that	the	effective	vindication	exception	originated	in	Mitsubishi’s	prospective	waiver	dictum.149	

	

146	 Such	 language	 would	 respond	 directly	 to	 the	 analytical	 error	 this	 article	 identifies:	 the	 federal	 courts’	 treatment	 of	 Article	 3B’s	
prohibition	as	a	procedural	preference	that	Bremen’s	federal	common	law	rule	may	override,	rather	than	as	a	substantive	rule	of	state	law	
that	Erie	requires	them	to	apply.	See	Part	IV.B-C,	supra.	
147	Mitsubishi	Motors	Corp.	v.	Soler	Chrysler-Plymouth,	Inc.,	473	U.S.	614,	626-28	(1985).	Notably,	 the	case	arose	from	a	distribution	
agreement	involving	a	Puerto	Rico	dealer	–	Soler	Chrysler-Plymouth,	Inc.,	“a	Puerto	Rico	corporation	with	its	principal	place	of	business	
in	Pueblo	Viejo,	Guaynabo,	Puerto	Rico.”	Id.	at	617.	The	case	thus	involved	the	same	type	of	relationship	and	the	same	jurisdiction	that	
give	rise	to	the	Act	75	forum	selection	clause	problem	this	article	addresses.	
148	Id.	at	637	n.19.	The	Court’s	use	of	the	phrase	“little	hesitation	in	condemning”	signals	the	strength	of	the	principle:	contractual	provisions	
that	operate	to	waive	a	party’s	statutory	rights	prospectively	are	unenforceable	regardless	of	whether	the	waiver	takes	the	form	of	a	choice-	
of-law	clause,	an	arbitration	clause,	or	–	as	this	article	argues	–	a	forum	selection	clause	that	achieves	the	same	practical	effect.	
149	Am.	Express	Co.,	570	U.S.	at	235-36.	
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Although	Italian	Colors	narrowed	the	practical	application	of	the	exception	in	the	arbitration	context	–	holding	

that	the	exception	does	not	invalidate	a	class-action	waiver	merely	because	the	cost	of	individually	arbitrating	

a	federal	claim	exceeds	the	potential	recovery	–	the	Court	reaffirmed	that	the	underlying	principle	remains	

good	law.150	A	contractual	provision	that	operates	as	a	“prospective	waiver	of	a	party’s	right	to	pursue	statutory	

remedies”	is	unenforceable	as	against	public	policy.	

This	framework,	properly	adapted,	provides	a	powerful	analytical	tool	for	Act	75	forum	selection	clause	

cases.	The	question	under	the	effective	vindication	doctrine	would	be	whether	enforcement	of	 the	 forum	

selection	clause	would	preclude	the	dealer	from	effectively	vindicating	its	Act	75	rights	–	either	because	the	

costs	of	litigating	in	a	distant	forum	are	prohibitive	relative	to	the	dealer’s	resources,	or	because	the	chosen	

forum	would	not	apply	Act	75’s	substantive	protections,	or	because	the	combined	effect	of	the	forum	selection	

and	choice-of-law	clauses	operates	as	a	de	facto	waiver	of	the	dealer’s	statutory	rights.151	

In	many	Act	 75	 cases,	 this	 analysis	would	weigh	heavily	 against	 enforcement.	Act	 75	 dealers	 are	

typically	small	and	medium-sized	Puerto	Rican	businesses	for	whom	the	cost	of	litigating	on	the	mainland	–	

retaining	 mainland	 counsel,	 transporting	 witnesses,	 managing	 discovery	 across	 jurisdictions	 –	 may	 be	

prohibitive	relative	to	the	amounts	in	controversy.152	When	a	forum	selection	clause	is	coupled	with	a	choice-	

of-law	clause	selecting	the	law	of	a	jurisdiction	that	does	not	recognize	Act	75’s	protections,	the	combined	

effect	is	to	strip	the	dealer	of	the	very	statutory	rights	the	Legislature	enacted	to	protect	it	–	precisely	the	

“prospective	waiver”	scenario	that	Mitsubishi	condemned.153	

	
	

	
150	Id.	at	235-36.	The	Court	held	that	“the	fact	that	it	is	not	worth	the	expense	involved	in	proving	a	statutory	remedy	does	not	constitute	
the	elimination	of	the	right	to	pursue	that	remedy.”	Id.	While	Italian	Colors	thus	narrowed	the	exception	in	the	arbitration	context,	its	
reasoning	rested	on	the	premise	that	the	claimant	could	still	present	its	statutory	claims	to	the	arbitrator	–	the	obstacle	was	merely	the	
practical	difficulty	of	proving	an	antitrust	violation	without	the	economies	of	class-wide	proceedings.	The	Act	75	context	presents	a	
different	situation:	when	a	forum	selection	clause	removes	an	Act	75	case	from	Puerto	Rico	entirely,	the	risk	is	not	merely	that	vindication	
will	be	more	expensive,	but	that	the	dealer	will	be	denied	application	of	the	very	substantive	law	that	creates	its	cause	of	action.	
151	Cf.	Mitsubishi,	473	U.S.	at	637	n.19	(condemning	the	“prospective	waiver”	scenario	where	choice-of-forum	and	choice-of-law	clauses	
“operate	in	tandem”	to	strip	a	party	of	statutory	rights).	In	a	typical	Act	75	case,	the	manufacturer’s	contract	may	require	the	dealer	to	
litigate	in	New	York	or	Florida	under	the	law	of	that	state	–	a	combined	effect	that	removes	the	case	from	Puerto	Rico’s	courts	and	from	
Puerto	Rico’s	law	simultaneously,	leaving	the	dealer	with	no	forum	in	which	its	Act	75	rights	will	be	recognized.	
152	See	10	L.P.R.A.	§	278	(Statement	of	Purpose)	(expressing	legislative	concern	with	the	vulnerability	of	local	dealers	to	manufacturers’	
superior	economic	power	and	the	use	of	abusive	contractual	clauses	to	circumvent	Law	75’s	protections).	
153	Cf.	Mitsubishi,	473	U.S.	at	637	n.19;	Italian	Colors,	570	U.S.	at	235-36.	When	a	forum	selection	clause	designating	a	non-Puerto	Rico	
forum	is	coupled	with	a	choice-of-law	clause	selecting	the	law	of	a	jurisdiction	that	does	not	recognize	Act	75	protections,	the	combined	
effect	is	functionally	indistinguishable	from	a	prospective	waiver	of	the	dealer’s	statutory	rights:	the	dealer	is	contractually	required	to	
bring	its	claims	in	a	forum	that	will	not	apply	the	law	that	creates	those	claims.	
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Courts	applying	this	framework	would	need	to	evaluate	the	specific	circumstances	of	each	case	rather	

than	applying	a	blanket	presumption	in	favor	of	enforcement.	Relevant	considerations	would	include	(1)	the	

size	and	financial	resources	of	the	dealer	relative	to	the	manufacturer;	(2)	the	amount	in	controversy	and	

whether	the	cost	differential	between	litigating	in	Puerto	Rico	and	the	designated	forum	would	be	prohibitive;	

(3)	whether	the	forum	selection	clause	is	accompanied	by	a	choice-of-law	clause	that	would	prevent	application	

of	Act	75;	and	(4)	whether	the	designated	forum’s	courts	have	experience	applying	Act	75’s	protections.154	

This	case-specific	inquiry	accords	with	Bremen’s	own	recognition	that	forum	selection	clauses	are	

unenforceable	 when	 enforcement	 would	 contravene	 a	 strong	 public	 policy	 of	 the	 forum	 or	 when	 the	

contractual	forum	is	so	inconvenient	as	to	be	effectively	unreasonable.155	The	difference	is	that	the	effective	

vindication	framework	focuses	the	analysis	where	it	belongs	–	on	whether	the	dealer	can	actually	exercise	the	

statutory	rights	the	Legislature	granted	–	rather	than	whether	“public	policy,”	in	the	abstract,	is	sufficiently	

“strong”	to	overcome	a	generalized	judicial	preference	for	enforcing	forum	selection	clauses.	

To	be	clear,	the	effective	vindication	framework	is	offered	here	as	a	supplementary	analytical	tool	—	

not	as	a	substitute	for	the	Erie	analysis	developed	in	Part	IV,	which	this	article	maintains	is	the	correct	doctrinal	

basis	for	requiring	federal	courts	to	apply	Article	3B.	Even	if	one	were	skeptical	of	the	argument	that	Erie	

compels	application	of	Article	3B	in	all	cases,	the	effective	vindication	doctrine	provides	an	independent	basis	

for	refusing	enforcement	in	a	substantial	number	of	Act	75	cases	where	the	clause	would	operate	to	deprive	the	

dealer	of	its	statutory	rights.	At	a	minimum,	courts	that	decline	to	apply	Article	3B	as	a	categorical	rule	should	

be	required	to	conduct	a	rigorous,	effective	vindication	analysis	before	enforcing	a	forum	selection	clause	that	

would	remove	an	Act	75	case	from	the	jurisdiction	whose	legislature	created	the	very	rights	the	dealer	seeks	to	

vindicate.	

	
	
	
	

	
154	These	factors	are	consistent	with	the	considerations	Bremen	itself	identified	as	relevant	to	the	enforceability	of	forum	selection	clauses.	
See	M/S	Bremen,	407	U.S.	at	15-18	(recognizing	that	enforcement	may	be	refused	when	the	clause	is	unreasonable,	the	result	of	fraud	or	
overreaching,	or	when	enforcement	would	contravene	a	strong	public	policy	of	the	forum).	The	effective	vindication	framework	sharpens	
the	Bremen	inquiry	by	focusing	on	the	practical	question	of	whether	the	dealer	can	actually	exercise	its	statutory	rights,	rather	than	on	the	
more	abstract	and	manipulable	inquiry	into	the	relative	“strength”	of	competing	public	policies.	
155	Id.	at	15.	
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VI. CONCLUSION	
When	 Lyvette	 Mercado	 Vélez	 signed	 her	 agreement	 with	 Insulet	 Corporation,	 the	 Puerto	 Rico	

Legislature	had	already	declared,	in	terms	that	admit	of	no	ambiguity,	that	any	contractual	provision	requiring	

her	to	litigate	her	Act	75	claims	outside	Puerto	Rico	was	null	and	void.156	She	sued	in	federal	court	in	Puerto	

Rico.	The	federal	court	dismissed	her	claims	to	Massachusetts.157	Had	she	filed	the	same	case	in	the	Puerto	Rico	

Court	of	First	Instance,	Article	3B	would	have	compelled	the	opposite	result.158	That	divergence	–	identical	

claims,	identical	statute,	opposite	outcomes	based	solely	on	the	choice	of	courthouse	–	is	the	definition	of	the	

problem	Erie	was	decided	to	prevent.159	

This	Article	has	demonstrated	that	the	federal	practice	of	enforcing	forum	selection	clauses	in	Act	75	

cases	rests	on	a	doctrinal	error.	Federal	courts	in	Puerto	Rico	have	treated	Bremen’s	reasonableness	framework	

as	 the	 governing	 standard	 for	 evaluating	 forum	 selection	 clauses	 in	 diversity	 cases,	 but	 Bremen	was	 an	

admiralty	decision,	and	its	federal	common	law	rules	have	no	authority	to	displace	state	substantive	law	under	

Erie.160	Article	3B	satisfies	every	criterion	for	classification	as	substantive	state	 law:	 it	declares	contractual	

provisions	void,	its	application	is	outcome-determinative,	and	the	failure	to	apply	it	produces	precisely	the	

forum	 shopping	 incentives	 that	 Erie’s	 twin	 aims	 were	 designed	 to	 eliminate.161	 No	 Federal	 Rule	 of	 Civil	

Procedure	conflicts	with	it.	Section	1404(a)	does	not	govern	it.	The	FAA	does	not	preempt	it.162	There	is,	in	

short,	no	valid	basis	in	federal	law	for	declining	to	apply	it.	

	

15610	L.P.R.A.	§	278b-2	(declaring	“null	and	void”	any	“stipulation	that	obligates	a	distributor	to	adjust,	arbitrate	or	litigate	any	controversy	
that	comes	up	regarding	his	dealer	contract	outside	of	Puerto	Rico,	or	under	foreign	law	or	rule	of	law.”).	Article	3B	was	enacted	as	part	of	
the	1978	amendment	to	Act	75,	which	responded	to	the	legislature’s	finding	that	manufacturers	were	using	contractual	clauses	–	including	
forum	selection	and	choice-of-law	provisions	–	to	circumvent	the	statute’s	protections.	See	supra	notes	25-28	and	accompanying	text.	
157	Meta	Med,	2024	WL	1763610,	at	*10	(granting	motion	to	dismiss	Mercado’s	claims	in	favor	of	the	contractual	forum	in	Massachusetts).	
158	See	Caribe	RX	Servs.,	2014	WL	2527399,	at	*1-6	(holding	that	forum	selection	clauses	in	Act	75	agreements	are	unenforceable	as	contrary	
to	the	statute’s	“de	orden	público”	character);	see	also	Part	III,	supra	(analyzing	the	divergence	between	the	federal	and	commonwealth	
courts’	treatment	of	Article	3B).	
159	Erie,	304	U.S.	at	74-78;	see	also	Hanna,	380	U.S.	at	468	(identifying	“discouragement	of	forum-shopping	and	avoidance	of	inequitable	
administration	of	the	laws”	as	the	“twin	aims	of	the	Erie	rule”).	The	divergence	described	here	–	where	a	plaintiff’s	substantive	rights	
depend	entirely	on	whether	the	case	is	filed	in	federal	or	commonwealth	court	–	is	the	kind	of	forum	shopping	incentive	the	Erie	doctrine	
was	designed	to	eliminate.	See	Part	IV.C,	supra.	
160	See	Part	IV.B,	supra	(demonstrating	that	Bremen	arose	under	the	Court’s	admiralty	jurisdiction,	that	the	Court’s	subsequent	extension	
of	the	Bremen	framework	in	Carnival	Cruise	Lines,	Inc.	v.	Schute	likewise	arose	in	admiralty,	and	that	federal	common	law	rules	developed	
in	admiralty	carry	no	preemptive	force	over	state	substantive	law	in	diversity	cases);	M/S	Bremen,	407	U.S.	at	2-8;	Carnival	Cruise	Lines,	
499	U.S.	at	593-97.	
161	See	Part	IV.A,	supra	(applying	the	Guaranty	Trust	outcome-determinative	test	and	concluding	that	Article	3B	is	substantive	state	law);	
Part	IV.C,	supra	(demonstrating	that	the	failure	to	apply	Article	3B	in	federal	court	creates	precisely	the	forum	shopping	dynamic	Erie	was	
designed	to	prevent);	see	also	Guaranty	Trust,	326	U.S.	at	109	(“[T]he	outcome	of	the	litigation	in	the	federal	court	should	be	substantially	
the	same,	so	far	as	legal	rules	determine	the	outcome	of	a	litigation,	as	it	would	be	if	tried	in	a	State	court.”).	
162	See	Part	IV.B,	supra	(analyzing	and	rejecting	each	potential	source	of	federal	displacement).	No	provision	of	the	Federal	Rules	of	Civil	
Procedure	addresses	the	enforceability	of	contractual	forum	selection	clauses.	Section	1404(a),	by	its	terms,	governs	transfer	between	
federal	district	courts	and	does	not	address	whether	a	forum	selection	clause	is	valid	as	a	matter	of	state	contract	law.	See	Stewart	Org.,	
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The	persistence	of	the	error	is	not	difficult	to	explain.	District	courts	in	Puerto	Rico	have	relied	on	one	

another’s	precedent,	building	a	line	of	decisions	that	enforces	forum	selection	clauses	under	Bremen	without	

ever	 confronting	 the	 anterior	 Erie	 question.163	 The	 First	 Circuit	 has	 expressly	 acknowledged	 that	 the	

substantive-procedural	 classification	 of	 forum	 selection	 clauses	 under	 Erie	 remains	 “unsettled,”	 yet	 has	

declined	to	resolve	it.164	And	the	Puerto	Rico	Supreme	Court	has	not	had	to	issue	the	definitive	pronouncement	

that	would	force	federal	courts	to	reckon	with	Article	3B’s	status	as	binding	state	law.	The	result	is	a	doctrinal	

gap	that	has	been	filled,	by	default,	with	a	federal	common	law	rule	that	Erie	does	not	permit	federal	courts	to	

apply	in	this	context.	

The	practical	consequences	fall	on	a	class	of	litigants	the	Puerto	Rico	Legislature	specifically	sought	to	

protect.165	Act	75	dealers	are	typically	small	and	medium-sized	businesses	operating	in	Puerto	Rico.	When	a	

forum	selection	clause	compels	them	to	litigate	in	New	York,	Massachusetts,	or	Florida	–	often	under	the	law	

of	 those	 jurisdictions	 –	 the	 cost	 of	 vindicating	 their	 statutory	 rights	may	 exceed	 the	 value	 of	 the	 claims	

themselves.	The	manufacturer	achieves	through	a	contractual	clause	what	the	legislature	expressly	prohibited:	

the	nullification	of	the	dealer’s	statutory	protections	through	the	exercise	of	superior	bargaining	power.166	That	

this	nullification	occurs	in	federal	court,	under	a	framework	developed	for	international	admiralty	disputes	

between	sophisticated	commercial	parties	of	equal	bargaining	power,	only	underscores	how	far	the	current	

practice	has	strayed	from	the	principles	that	should	govern	it.167	

	

487	U.S.	at	40	(Scalia,	J.,	dissenting)	(“Since	no	federal	statute	or	Rule	of	Procedure	governs	the	validity	of	a	forum-selection	clause,	the	
remaining	issue	is	whether	federal	courts	may	fashion	a	judge-made	rule	to	govern	the	question.	If	they	may	not,	the	Rules	of	Decision	
Act,	28	U.S.C.	§	1652,	mandates	use	of	state	law.”).	And	the	FAA’	preemption	of	Article	3B’s	prohibition	on	arbitration	clauses,	see	Mitsubishi	
Motors	Corp.,	473	U.S.	at	626-28,	is	inapposite	because	no	analogous	federal	statute	governs	forum	selection.	
163	See,	e.g.,	Meta	Med,	2024	WL	1763610,	at	*9-10;	Caribbean	Rest.,	23	F.	Supp.	3d	at	78;	see	also	Coyle,	supra	note	10	(observing	that	the	
federal	district	court	in	Puerto	Rico	has	consistently	enforced	forum	selection	clauses	in	distribution	agreements	while	the	commonwealth	
courts	have	held	them	unenforceable	under	Act	75).	
164	Rivera,	575	F.3d	at	15	(noting	that	the	court	“need	not	reach	the	unsettled	issue	of	whether	‘forum	selection	clauses	are	to	be	treated	as	
substantive	or	procedural	for	Erie	purpose’”).	The	court’s	decision	to	sidestep	this	question	–	while	applying	Bremen’s	federal	common	law	
rule	to	enforce	the	clause	at	issue	–	illustrates	the	analytical	gap	this	Article	identifies:	federal	courts	in	Puerto	Rico	have	consistently	
applied	Bremen	without	confronting	whether	Erie	permits	them	to	do	so.	
165	See	10	L.P.R.A.	§	278	(Statement	of	Purpose)	(expressing	legislative	concern	with	the	vulnerability	of	local	dealers	to	manufacturers’	
superior	economic	power	and	the	use	of	abusive	contractual	clauses	to	circumvent	Act	75’s	protections);	see	also	Part	II.A,	supra	(discussing	
the	historical	context	and	legislative	purpose	of	Act	75’s	dealer	protection	framework).	
166	Cf.	Caribe	RX	Servs.,	2014	WL	2527399,	at	*4	(author’s	translation	from	Spanish	original)	(reasoning	that	enforcing	forum	selection	
clauses	in	Act	75	agreements	would	allow	manufacturers	to	use	their	superior	bargaining	power	to	circumvent	the	statute’s	protections);	
see	also	Part	V.A,	supra	(discussing	 the	disconnect	between	Bremen’s	 assumption	of	arms-length	negotiation	between	sophisticated	
parties	of	equal	bargaining	power	and	the	reality	of	distribution	agreements	governed	by	Act	75).	
167	See	M/S	Bremen,	407	U.S.	at	12	(emphasizing	that	the	clause	at	issue	was	“freely	negotiated”	between	“experienced	and	sophisticated	
businessmen”	in	an	international	commercial	transaction	involving	the	towage	of	a	drilling	rig	across	the	Atlantic).	The	distribution	
agreements	at	issue	in	Act	75	cases	bear	little	resemblance	to	this	paradigm.	
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The	paths	toward	correction	are	clear.	The	Puerto	Rico	Supreme	Court	can	issue	a	definitive	ruling	on	

Article	3B’s	scope	and	public	policy	significance.	The	First	Circuit	can	resolve	the	Erie	question	it	has	thus	far	

avoided.	The	Puerto	Rico	legislature	can	amend	Article	3B	to	foreclose	the	interpretive	evasions	federal	courts	

have	employed.	And	 federal	 courts	 themselves	 can	apply	 the	effective	vindication	 framework	 this	Article	

proposes,	refusing	to	enforce	forum	selection	clauses	that	would	operate	as	prospective	waivers	of	the	dealer’s	

statutory	rights.168	These	paths	are	not	mutually	exclusive;	the	most	durable	resolution	would	involve	action	

on	more	than	one	front.169	

What	should	not	continue	is	the	status	quo.	Erie	stands	for	a	principle	that	is	foundational	to	the	

structure	of	American	federalism:	a	citizen’s	substantive	rights	under	state	law	do	not	change	when	she	walks	

from	a	state	courthouse	into	a	federal	one.170	For	three	decades,	that	principle	has	been	quietly	violated	in	

Puerto	Rico’s	federal	courts	every	time	an	Act	75	dealer’s	claims	are	dismissed	to	a	distant	forum	under	a	rule	

that	Erie	does	not	authorize.	It	is	time	for	that	practice	to	end.	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
168	See	Part	V.B,	supra	(identifying	institutional	paths	toward	resolution);	Part	V.C,	supra	(developing	the	effective	vindication	framework);	
Mitsubishi	Motors	Corp.,	 473	U.S.	 at	 637	 n.19	 (warning	 that	 if	 “choice-of-forum	 and	 choice-of-law	 clauses	 operated	 in	 tandem	 as	 a	
prospective	waiver	of	a	party’s	right	to	pursue	statutory	remedies	.	.	.	we	would	have	little	hesitation	in	condemning	the	agreement	as	
against	public	policy”).	
169	See	Part	V.B,	supra	(noting	that	a	definitive	Puerto	Rico	Supreme	Court	ruling	on	Article	3B,	combined	with	legislative	amendments	to	
strengthen	the	statute’s	findings	section,	would	provide	federal	courts	with	the	clear	substantive-law	foundation	that	the	current	analytical	
framework	lacks).	
170	See	Erie,	304	U.S.	at	74-78;	Guaranty	Trust,	326	U.S.	at	109;	Hanna,	380	U.S.	at	467-68.	


